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Court of Appeals of the District of Columbia 


No. 5870. 

Louis D. Beaumont, Appellant,! 

i 

vs. | 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 31931. 

i 

Louis D. Beaumont 

vs. | 

Commissioner of Int. Rev. i 

For Taxpayer: J. W. Townsend, Esq., J. C. Peacock, 

Esq., C. E. Koss, Esq., Benj. G. Paskus, EsqJ 

For Commissioner: 0. J. Tall, Esq. 

Docket Entries . i 

1927. | 

Oct. 20. Petition received and filed. Taxpayer notified. 
Fee paid. 

“ 21. Copy of petition served on General Counsel. 

Dec. 20. Answer filed by G. C. 

‘ 4 22. Copy of answer served on taxpayey—general cal¬ 

endar. 

1930. | 

Dec. 4. Notice of appearance as counsel fpr taxpayer of 
Benj. G. Paskus filed. 

“ 17. Hearing set Mar. 11, 1931. 

1931. ! 

Jan. 31. Motion to consolidate with dockets 46569 and 

49422 and continuance for hearitig to a date in 
May 1931 filed by taxpayer. 2-^-31 Granted to 

5-11-31. 


1—5870a 
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1931. 

Feb. 6. Notice of the appearance of J. W. Townsend, 
counsel for taxpayer filed. 

Apr. 15. Motion for continuance to May 26, 1931 filed by 
taxpayer. 4-17-31 granted. 

“ 22. Stipulation as to facts filed. 

“ 22. Cross interrogatories filed by G. C. 

“ 22. Objections to interrogatories filed by G. C. 

“ 24. Objections to cross interrogatories filed by tax¬ 

payer. 

“ 25. Order to take depositions of Louis D. Beaumont, 

entered. 

“ 6. Application to take deposition filed by taxpayer. 

May 23. Depositions of Louis D. Beaumont filed (1). 

Copies received (2) 5-27-31. 

“ 26. Hearing had before Mr. Smith, Div. 5, on the 

merits. Submitted. Petitioner’s brief due 7- 
1-31. Bespondent’s reply in 60 days—10 days 
for petitioner’s reply. 

“ 28. Motion to amend petition filed by taxpayer. 6-4- 

31 Granted. 

June 9. Transcript of hearing 5-26-31 filed. 

“ 29. Motion for continuance to 7-15-31 to file brief filed 

by taxpayer. 6-29-31 Granted. 

Julv 13. Motion for continuance to 7-31-31 to file brief filed 
•» 

by taxpayer. 

“ 14. Motion granted. 

“ 31. Brief and findings filed by taxpayer. 7-31-31 copy 

served. 

Aug. 18. Motion for extension of 45 days to file brief filed 
by G. C. 8-21-31 Granted. 

Sept. 16. Brief filed by G. C. 

1932. 

Feb. 9. Findings of facts and opinion rendered, Mr. 

Smith, Div. 5. Judgment will be entered under 
rule 50. 

Mar. 25. Notice of settlement filed by G. C. 

“ 29. Hearing set Apr. 20,1932 on settlement. 

Apr. 4. Objections to computations filed by taxpayer. 

4-6-32 copy served. 

“ 20. Hearing had before Mr. Smith, Div. 5, on settle¬ 

ment rule 50. Taken C. A. V. Computation of 
Commissioner filed and motion to amend an¬ 
swer and amendment to answer. 
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2 

1932. 
June 1. 

44 3. 

June 16. 
44 21 . 

Oct. 31. 

Nov. 1. 


44 1 . 

44 1 . 

44 1 . 

1 . 

44 16. 


4 4 16. 


3 


Transcript of hearing April 20, 1932 filed. 

Decision entered—Mr. Smith, Div. 5. 

Stipulation of venue filed. 

Motion to fix bond in the amount cjf $52,000.00 
filed by taxpayer. Granted. 

Supersedeas bond in the amount of $52,000.00 ap¬ 
proved and ordered filed. 

Petition for review by U. S. Cir. Ct. of Ap. Dis¬ 
trict of Col. with assignments of error filed by 
taxpayer. 

Proof of service filed. 

Statement of evidence lodged. 

Notice of the lodgment of statement of evidence 
with hearing notice 11-16-32 filed. 

Praecipe filed—proof of service thereon. 

Hearing had before Mr. Smith, Diy. 5, on ap¬ 
proval of statement of evidence. I Mr. Smith 
for approval. 

Statement of evidence approved and ordered filed. 

Docket No. 46569. j 

Louis D. Beaumont 


Commissioner of Int. Rev. 


For Taxpayer: B. G. Paskus, Esq., John W. Townsend, 
Esq., J. C. Peacock, Esq., C. E. Koss, Esq. 

For Commissioner: O. J. Tall, Esq., W. F. Gibbs, Esq. 


Docket Entries . 

1929. ! 

Dec. 11. Petition received and filed. Taxpayer notified. 

(Fee paid.) 

44 13. Copv of petition served on General Counsel. 

1930. | 

Jan. 24. Motion for order to show cause filed by G. C. 

4 4 27. Hearing set 2-26-30 on motion. 

Feb. 26. Hearing had before Mr. Murdock j on order to 

show cause. Continued to 4-1-30J 
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1930. 

July 26. Order to show cause by 4-1-30 or file amended 

petition entered. 

Mar. 7. Amended petition filed by taxpayer. 

44 10. Order to show cause vacated. 

44 13. Copy of amended petition served on G. C. 

Apr. 18. Answer to amended petition filed by G. C. 

44 22. Copy served on taxpayer. Assigned General 

Calendar. 

Dec. 4. Notice to send all notices to J. C. Peacock filed 

by B. G. Paskus, Esq. 

1931. 

Jan. 31. Motion to consolidate with dockets 31931 and 

49422 and continuance to a date in May 1931 
filed by taxpayer. 2-5-31 granted and set for 
hearing May 11, 1931. 

Feb. 6. Notice of appearance of John W. Townsend as 

counsel for taxpayer filed. 

44 6. Hearing set May 11, 1931. 

Apr. 15. Motion for continuance to May 26, 1931 filed by 

taxpayer. 4-17-31 Granted. 

44 22. Stipulation of facts filed. 

44 22. Cross interrogatories filed by G. C. 

44 22. Objections to interrogatories filed by G. C. 

44 24. 44 44 cross interrogatories filed by 

taxpayer. 

4 4 25. Order to take deposition of Louis D. Beaumont 

entered. 

44 6. Application for order to take depositions filed 

by taxpayer. 

Mav 23. Deposition filed (1). Copy served May 28, 

1931. 

44 26. Hearing held before Chas. P. Smith, Div. 5 on 

merits. Petitioner’s brief due July 1, 1931. 
Respondent’s reply in 60 days—10 days for 
petitioner’s reply. 

44 28. Motion to amend petition filed by taxpayer. 

6-4-31 Granted. 

June 9. Transcript of hearing of May 26, 1931 filed. 

44 29. Motion for extension to July 15, 1931 to file 

brief filed by taxpayer. 6-29-31 Granted. 

July 13. Motion for extension to July 31, 1931 to file 

brief filed by taxpayer. 7-14-31 Granted. 



5 


DAVID BURNET, COMMR. OF INT. REVENUE. 

y 

1931. 

July . 31. Brief filed by taxpayer. See 31931. 7-31-31 

Copy served on G. C. 

Aug. 18. Motion for extension of 45 day^ to file brief 

filed by G. C. 8-21-31 Granted. 

Sept. 16. Brief filed by G. C. 


1932. 

Feb. 9. Findings of fact and opinion rendered, Charles 

P. Smith, Div. 5. Judgment will be entered 
under Rule 50. 

Mar. 25. Notice of settlement filed by G. 0 . 

“ 29. Hearing set April 20, 1932 on settlement. 

Apr. 4. Objections to computation & alternative compu¬ 
tations filed by taxpayer. 4-7-33 copy served. 

“ 20. Hearing had before Mr. Smith on settlement 

under Rule 50. C. A. V. Recbmputation of 
respondent—motion to amend answer and 
amendment to answer filed. j 

June 1. Transcript of hearing of Apr. 20, 1932 filed. 

“ 3. Decision entered, Charles P. Smit^i, Div. 5. 

“ 16. Stipulation of venue filed. 

“ 21. Motion to fix amount of bond filed by taxpayer. 

Granted 6-21-32. | 

Oct. 31. Supersedeas bond in the amount of $52,000 ap¬ 
proved and ordered filed. 

Nov. 1. Petition for review to Ct. of Ap. of D. C. with 

assignments of error filed by taxpayer. 

“ 1. Proof of service filed. ; 

“ 1. Praecipe with proof of service thereon filed. 

66 1. Statement of evidence lodged. 

“ 1. Notice of lodgment of statement apd of hearing 

Nov. 16, 1932 filed. ! 

“ 16. Hearing had before Mr. Smith op approval of 

statement of evidence. Referred to Mr. 
Smith for approval. 

“ 16. Statement of evidence approved ordered filed. 
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5 Docket No. 49422. 

Louis D. Beaumont 
vs. 

Commissioner of Int. Rev. 


For Taxpayer: Benj. G. Paskus, Esq., J. Townsend, Esq., 
C. E. Koss, Esq., J. C. Peacock, Esq. 

For Commissioner: 0. J. Tall, Esq. 


1930. 


July 

2. 

l 6 

3. 

Aug. 

1 . 

a 

4. 

Dec. 

6. 

1931. 

Jan. 

31. 


Feb. 

6. 

C i 

6. 

Apr. 

15. 

a 

22. 

u 

22. 

i c 

22. 

a 

24. 

a 

25. 

11 

-6. 

May 

23. 

a 

28. 

a 

26. 


Docket Entries . 

Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Copy of petition served on General Counsel. 

Answer filed by G. C. 

Copy served, assigned gen. cal. 

Notice to send further notices to James Craig 
Peacock, counsel for taxpayer. 

Motion to consolidate with dockets 31931 and 
46569 and continuance to a date in May 1931 
filed by taxpayer. 2-5-31 Granted for hear¬ 
ing May 11,1931. 

Notice of appearance of J. W. Towmsend 
filed by taxpayer. 

Hearing set May 11, 1931. 

Motion for continuance to May 26, 1931 filed by 
taxpayer. 4-17-31 Granted. 

Stipulation as to facts filed. 

Objections to interrogatories filed by G. C. 

Cross interrogatories filed by G. C. 

Objections to cross interrogatories filed by tax¬ 
payer. 

Order to take depositions of Louis D. Beaumont 
entered. 

Application to take deposition filed by tax¬ 
payer. 

Deposition filed (1). See 31931. Copy served 
May 28, 1931. 

Motion for leave to amend petition filed by tax¬ 
payer. 6-4-31 Granted. 

Hearing held before Mr. Smith. Petitioner’s 
brief due July 1, 1931. Respondent’s reply 
due in 60 days—10 days for petitioner. 



1931. 
June 

« i 

July 

<< 

Aug. 

Sept. 

1932. 
Feb. 


Mar. 

Apr. 

Mar. 

6 

Apr. 

u 


June 

cc 

C i 
6 i 

Oct. 

Nov. 

i 6 
i < 
i t 

6 6 
i i 
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9. Transcript of hearing of May 26,1931 filed. 

29. Motion for extension to 7-15-31 to file brief filed 
by taxpayer. 6-29-31 Granted. 

13. Motion for extension to 7-31-31 to filp brief filed 
by taxpayer. 7-14-31 Granted. 

31. Brief and findings filed by taxpayer. Copy 
served. 

18. Motion for 45 day extension to file brief filed 
by G. C. 8-21-31 Granted. 

16. Brief filed by G. C. j 

9. Findings of fact and opinion rendered, Charles 
P. Smith, Div. 5. Judgment will' be entered 
under Rule 50. 

25. Notice of settlement filed by G. C. , 

4. Objections to Commissioner’s computation filed 
by taxpayer. 4-6-32 copy served. 

29. Hearing set Apr. 20, 1932 on settle 

7. Copy of objections served on G. C. j 

20. Hearing had before Mr. Smith oi|l settlement 

under Rule 50. C. A. V. Recoiqputation of 
respondent—motion to amend hnswer and 
amendment to answer filed. 

1. Transcript of hearing of Apr. 20,1932 filed. 

3. Decision entered, C. P. Smith, Divj. 5. 

16. Stipulation of venue filed. 

21. Motion to fix amount of bond $52,0Ci0.00 filed by 

taxpayer. Granted. 

31. Supersedeas bond in the amount of $52,000 ap¬ 
proved and ordered filed. 

1. Petition for review by U. S. Cir. Ct. of Ap. Dis. 
of Columbia with assignments of error filed 
by taxpayer. 

1. Proof of service filed. 

1. Statement of evidence lodged. 

1. Notice of lodgment of statement of evidence 
with hearing notice 11-16-32 filed fcy taxpayer. 

1. Praecipe filed—proof of service thefeon. 

16. Hearing had before Mr. Smith, Djiv. 5 on ap¬ 
proval of statement of evidence. | 

16. Statement of evidence approved hud ordered 
filed. 
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7 Piled Oct. 20, 1927. 

United States Board of — Appeals. 

Docket No. 31931. 

Louis D. Beaumont, Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

Petition . 

The above-named Petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Respondent in 
its deficiency letter (IT:FAR. C-6 GLG-60D) dated August 
22nd, 1927, and as a basis of its proceeding, the Petitioner 
sets forth the following: 

1. The Petitioner is an individual whose address is care 
of Touche, Niven & Co. 80 Maiden Lane, New York, N. Y. 

2. The deficiency letter, copy of which is attached, was 
mailed to the Petitioner on August 22nd, 1927. 

3. The taxes in controversy are income taxes for the cal¬ 
endar years 1924 and 1925 in the amount of $8,884.22. 

4. The determination of the tax set forth in the said notice 
of deficiency, from which the Petitioner takes exception, is 
based upon the following errors: 

(a) The respondent has erroneously added to income for 
the year 1924, the sum of $4,250 representing a bad debt 
item determined by the Petitioner to be worthless in the 
year 1924 and charged off by the Petitioner during the year 
1924. 

(b) The Respondent has erroneously added to income for 
the year 1925, the sum of $6,350, which item the Petitioner 
claimed on his return as a net loss realized in the purchase 
and sale of foreign exchange. The correct net loss suffered 

by Petitioner was $4,192.43. 

8 (c) The Respondent has erroneously added to in¬ 
come for the year 1925 the sum of $11,300 which item 

represented a net gambling loss at Monte Carlo in the prin¬ 
cipality of Monaco. 

5. The facts upon which the Petitioner relies as the basis 
of his petition are as follows: 
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(a) During the calendar year 1924, the Petitioner de¬ 
termined that an obligation due and owing the Petitioner 
in the amount of $4,250 was worthless, chargeji off the same 
and took the amount of $4,250 as an allowable deduction 
against income received. 

(b) During the calendar year 1925, the Petitioner pur¬ 
chased various amounts of foreign exchange at a cost of 
$19,275 which were later sold for $15,082.57, Representing a 
net loss of $4,192.43 and accordingly took tide same as an 
allowable deduction against income received.! 

(c) During the calendar year 1925 the Petitioner suffered 
a net loss in the amount of $11,300 in gambling at Monte 
Carlo in the principality of Monaco. At Monte Carlo in 
the said principality of Monaco, gambling is lRgal. Accord¬ 
ingly, the petitioner took the same as an allowable deduction 
against income received. 

6. Wherefore Petitioner prays that the Board may hear 
the proceeding and redetermine the deficiency by allowing 
the Petitioner as a deduction against income for the year 
1924, the sum of $4,250.00 representing a bad debt, and by 
allowing the Petitioner as deductions againRt net income 
for the year 1925, the sum of $4,192.43, and the sum of 
$11,300.00 representing net losses sustained. I 

B. B. PASKUS, 

B. G. PASKUS, 

128 Broadway! New York. 

C. E. KOSS, 

C. E. KOSS, 

128 Broadway* New York. 

J. C. PEACOCK, 

J. C. PEAjCOCK, 

1366 National Press Bldg., Washington, D. C. 

9 State of New York, 

County of New York, ss: j 

C. E. Koss, being duly sworn, deposes and says: that he 
is the attorney for the Petitioner herein and tjhat he is duly 
authorized to verify the foregoing petition. | That he has 
read the foregoing petition and is familiar with the state¬ 
ments contained therein and that the facts siated are true 
except as to those facts stated to be upon information and 
belief, and those facts he believes to be true. 

C). E. KOSS. 
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Sworn to before me this 19 dav of October, 1927. 

MARCIA C. MORSE, 

Notary Public . 

10 Form Np-2. 

Treasury Department, Washington. 

Commissioner of Internal Revenue. 

IT :FAR :C-6. GLG-60D. 

Mr. Louis D. Beaumont, 

c/o Touche, Niven & Co., 

New York, N. Y. 

Sir: 

The determination of your income tax liability for the 
years 1924 and 1925, in connection with a revenue agent’s 
report dated May 7,1927, discloses a deficiency of $8,842.59. 
The adjustments made are explained in the attached state¬ 
ment. 

In accordance with the Provisions of Section 274 of the 
Revenue Act of 1926, vou are allowed 60 davs from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60 day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made or where a taxpayer has filed a 
petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax 
Appeal- on the inclosed form A and forward it to the Com- 


11 


DAVID BURNET, COMMR. OF INT. REVENUE.) 

missioner of Internal Revenue. Washington, D. C. for the 
attention of IT :FAR :C-6-GLG-60D. 

In the event that you acquiesce in a part of the deter¬ 
mination the waiver should be executed with respect to the 
items to which you agree. 

Respectfully, 

D. H. BLAIR, 

Commissioner, 

By C. R. NASH. 

Form A, Form 882. j 

11 Statement. 

IT :FAR :C-6. GLG-60D. ! 


In re Mr. Louis D. Beaumont, c/o Touche, j Niven and 

Company, New York, New York. 

Deficiency 
in tax. 

[. $5,312.58 
. . 3,530.01 

Total . $8,842.59 

I 


Year. 

1924 

1925 


The Revenue Agent’s report transmitted to this office 
under date of May 7, 1927, has been reviewed and discloses 
the adjustments as indicated above. j 

For the year 1924 the deduction for taxes claimed on 
Line 12 has been increased from $75.31 to $5,531.31, a 
difference of $5,456.00, representing property! taxes paid 
in France, which were erroneouslv claimed as a deduction 
from the total tax assessable shown on your rdturn. 

Bad debts of $4,250.00 have been disallowed, inasmuch 
as there was no evidence substantiating the safne. 

Information on file in this office indicates that you re¬ 
ceived a dividend of $750.00 from the Kennecott Copper 
Company, w’hich was apparently omitted from Jvour return. 
Inasmuch as no proof has been furnished that these divi¬ 
dends are nontaxable, it is held by this office that the 


amounts received by you as dividends froni the above- 
mentioned corporation are taxable in their entirety. 

Contr-butions of $21,069.90 were claimed on jyour return. 
In accordance with Section 214 (a) (10) of j;he Revenue 
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Act of 1924, this amount has been reduced to $21,001.52, 
representing 15% of net income as corrected. 

These adjustments result in a decrease in total net in¬ 
come from $112,223.54 plus capital net gain of $7,172.75 as 
shown in the return to $111,835.92 plus capital net gain of 
$7,172.75, disclosing a tax liability of $22,285.89. $16,983.31 
has been assessed and there is a deficiency in tax of 
$5,312.58. 

For the year 1925 a loss of $6,350.00 foreign exchange, 
and gambling losses of $11,300.00 incurred in Monte Carlo, 
have been disallowed for the reason that there is no 

12 evidence on file substantiating these deductions. The 
adjustment of these items results in an increase in 

net income from $261,407.58 as shown on the return to 
$279,057.58, disclosing a tax liability of $47,471.51. The 
records of this office sho^v that $43,941.50 has been assessed 
instead of $44,023.89, as shown in the agent’s report. 
There is, therefore, a deficiency in tax of $3,530.01. 

Payment of the tax should not be made until a bill is 
received from the Collector of Internal Revenue for vour 
district, and remittance should then be made to him. 

13 [Stamp:] Filed Dec. 20, 1927, United States Board 

of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 31931. 

Louis D. Beaumont, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent 

Answer. 

The Commissioner of Internal Revenue by his attorney 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of this petitioner, admits 
and denies as follows: 

1. Admits the allegations of paragraph 1 of the petition. 

2. Admits the allegations of paragraph 2 of the petition. 

3. Admits that the taxes in controversy are income taxes 
for the years 1924 and 1925 and are less than $10,000.00. 
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4 (a). Admits that the Commissioner has kdded to the 
net income of the petitioner for the year 192*4 the sum of 
$4,250.00 alleged to represent a bad debt. Denies that the 
Commissioner erred in making such adjustment or in any 
other manner. 

(b) and (c). Admits that the Commissioner!has added to 
the net income of the petitioner for the year 1^25 the sums 
of $6,350.00 and $11,300.00 alleged to represent losses. 
Denies that such sums or any portions thereof are allow¬ 
able deductions. Denies that the Commissioner 
14 erred in making such adjustment or in any other 
manner. 

5 (a), (b) and (c). Denies the material ^legations of 
fact set forth in paragraph 5, subparagraphsj (a), (b) and 
(c) of the petition. 

Denies generally and specifically each and tevery allega¬ 
tion contained in the petitioner’s petition not hereinbefore 
admitted, qualified or denied. j 

Wherefore it is prayed that the appeal of i\h.e petitioner 
be denied. 

(Signed) C. M. CHARESfT, 

C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 


Y. J. HEFFERNAN, 

Special Attorney, 

Bureau of Internal Revenue. 

i 



Piled May 28,1931. 


| 

United States Board of Tax Appeals. 
Docket No. 31931. 


Louis D. Beaumont, Petitioner, | 

v. 


Commissioner of Internal Revenue, Respondent. 

i 

Motion to Amend Under Rule 18. 


Now comes the petitioner herein by his counsel and, pur¬ 
suant to leave granted at the hearing of this proceeding on 
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May 26, 1931, amends his petition to accord with the proof. 
Respectfully submitted, 

(Signed) JOHN W. TOWNSEND, 

Attorney for Petitioner, 

1366 National Press Bldg., 

Washington, D. C . 


Granted June 4, 1931. 

(Signed) I CHARLES P. SMITH, 

Member U. S. Board of Tax Appeals. 



Filed Mar. 7/30. 


United States Board of Tax Appeals. 
Docket No. 46569. 


Louis D. Beaumont, Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 


Amended Petition. 


The above-named petitioner hereby petitions for a rede¬ 
termination of the deficiencv set forth bv the Commissioner 

» •> 

of Internal Revenue in his notice of deficiency (IT:AR:B-6 
FJB-60D) dated October 12, 1929, and as a basis of his 
proceeding alleges as follows: 

1. The petitioner is an individual and may be addressed 
% Touche, Niven and Companv, 80 Maiden Lane, New 
York, N. Y. 

2. The notice of deficiency was mailed to the petitioner 
on October 12, 1929. 

3. The taxes in controversy are income taxes for the 
calendar years 1926 and 1927 and for $20,071.55. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) The Commissioner erred in adding to petitioner’s in¬ 
come as reported in his 1926 return the sum of $40,000, 
representing salaries received by him from corporations, 
which salaries being paid to petitioner for services per¬ 
formed abroad were earned abroad. 

(b) Commissioner erred in disallowing a deduction of 
$2,000 claimed in petitioner’s return for 1926 on account 
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of bad debts ascertained to be worthless and charged off 
in such year. 

17 (c) Commissioner erred in disallowing net gam¬ 
bling losses amounting to $9,100 incurred during the 

year 1926 by the petitioner in connection with transactions 
completed at Monte Carlo in the Principality <if Monaco. 

(d) The Commissioner erred in adding to petitioner’s in¬ 
come as reported in his 1927 return the sum ofi $47,500 rep- 

- resenting salaries received by him from domestic corpora¬ 
tions which salaries were received by petitioner while a 
bona fide non-resident of the United States fcjr more than 
six months during the taxable year. 

(e) Commissioner erred in disallowing net gambling 
losses amounting to $9,804 incurred during t\e year 1927 
by the petitioner in connection with transactions completed 
at Monte Carlo in the Principality of Monacp. 

5. The facts upon which the petitioner reliesj as the basis 
of this proceeding are as follows: 

(a) During the taxable years 1926 and 19^7 petitioner 
was a bona fide non-resident of the United States for more 
than six months during each of the said years. | He received 
as salaries from corporations organized in | the United 
States the sum- of $42,500 and $47,500 for the years 1926 
and 1927, respectively. These amounts were fiot reported 
by petitioner in the returns of his income for the year 1926, 
but said sums were added to the income as jreported by 
petitioner in each of the respective years by thd respondent. 
Such salaries were with respect to services performed by 
your petitioner while so residing abroad and yrere earned 
by and received by him while so residing abroad. 

(b) During the taxable year 1926 taxpayer ascertained 
to be worthless and charged off his books a bacfl debt in the 
amount of $2,000 and claimed a deduction on account 
thereof in his return for such year. The Commissioner 
disallowed such deduction and increased net! income for 
1926 by said amount of $2,000. This bad debt j represented 
a personal loan made to an individual and efforts to collect 
the same were finally terminated in the year 1^26, in which 
year the bad debt was determined to be worthless and 

charged off petitioner’s books. 

18 (c) During the years 1926 and 1927, taxpayer en¬ 
gaged in various gambling transactions at Monte 

Carlo in the Principality of Monaco where gambling was 
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and is permitted by law. The amount of such net losses 
sustained in gambling was $9,100 for the taxable year 
1926 and $9,804 for the taxable year 1927. The Commis¬ 
sioner disallowed deductions on account of said losses 
claimed in the petitioner’s returns for such years and in¬ 
creased taxable net income by the respective amounts 
thereof. 

Wherefore petitioner prays that this Board may hear the 
proceeding and determine that petitioner is liable for no 
deficiencies in income tax for the vears 1926 and 1927. 

(Sgd.) BENJAMIN G. PASKUS, 

B. G. PASKUS, Esq., 

128 Broadway , New York City; 

(Sgd.) C. E. KOSS, 

C. E. KOSS, Esq., 

128 Broadway , New York City; 

(Sgd.) J. C. PEACOCK, 

J. C. PEACOCK, Esq., 

1366 National Press Building, 

Washington, D . C., 
Counsel for Petitioner. 

Granted. Order fo show cause vacated Mar. 10, 1930. 

(Signed) LOGAN MORRIS, 

Member U. S. Board of Tax Appeals. 

19 Consulate of the U. S. A., 

Be public of France, 

Department of the Maritime Alps, 

City of Nice, ss: 

Louis D. Beaumont, being duly sworn, deposes and says: 
That he has read the foregoing Petition and knows the con¬ 
tents thereof; that the same is true of his own knowledge, 
except as to the matters therein stated to be alleged on in¬ 
formation and belief, and as to those matters, he believes 
it to be true. 

(Sgd.) LOUIS D. BEAUMONT. 

Sworn to before me this 18th day of February, 1930. 

(Sgd.) ROBERTSON HONEY, 

ROBERTSON HONEY, 

[seal.] Consul of the United States 

of America, Nice, France. 


Service No. 00604. 
No fee prescribed. 
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20 Treasury Department, Washington. 

I 

Office of Commissioner of Internal Revjenue. 

Oct. 12,1929. 

Mr. Louis D. Beaumont, 

c/o Touche, Niven & Company, 

80 Maiden Lane, 

New York, N. Y. 

Sir : 

In accordance with Section 274 of the Revjenue Act of 
1926, you are advised that the determination ! of your tax 
liability for the years 1926 and 1927 discloses a deficiency 
of $20,071.55, as shown in the statement attached. 

The section of the law above mentioned allows vou to 

l * 

petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a redbtermination 
of your tax liability. 

However, if you do not desire to petition, j you are re¬ 
quested to execute the inclosed Form 866 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention bf IT:C:P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of inter¬ 
est charges, since the interest period terminates thirty days 
after filing the agreement form, or on the datb assessment 
is made, whichever is earlier; whereas if no Agreement is 
filed, interest will accumulate to the date of assessment of 
the deficiencies. 

Respectfully, 

ROBT. H. LUCAS, 

Commissioner, 
By DAVID BURNET, 

Deputy Commissioner . 

Inclosures: Statement, Form 866, Form 882] 

i 


2—5870a 
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21 Statement . 

IT :AR :B-16. FJB-60D. 

Oct. 12,1929. 

In re Mr. Louis D. Beaumont, c/o Touche, Niven and Com¬ 
pany, 80 Maiden Lane, New York, New York. 

Tax Liability. 


Corrected tax Tax previously 

Year. liability. assessed. Deficiency. 

1926. $42,077.73 $33,411.98 $8,665.75 

64,229.06 52,823.26 11,405.80 

Totals. $106,306.79 $86,235.24 $20,071.55 


The reports of the Internal Revenue Agent in Charge, 
Custom House, New York, New York, in connection with 
your 1926 and 1927 income tax returns have been reviewed 
and approved by this office with the following exceptions: 

Salaries amounting to 1 $40,000.00 received in 1926 from 
corporations operating in this country have been included 
in your 1926 income. 

Earned income credits have been allowed for 1926 and 
1927 as shown below. 

Your deduction for contributions in 1926 has been in¬ 
creased to 15% of your corrected net income. 

1926. 

Net income reported.. $208,829.33 

Add: 

1. Salaries. $40,000.00 

2. Bad debts. 2,000.00 

3. Losses. 9,100.00 

$51,100.00 

Deduct* 

4. Contributions... 7,496.26 

- 43,603.74 

Net income adjusted.. $252,433.07 

22 Explanation of Changes. 

1. Salaries received by you from corporations operating 
in this country are taxable to you even though you were 
residing abroad. You are advised that it is necessary that 
a taxpayer actually earn salaries in foreign countries when 
residing abroad in order that it may be exempt from in¬ 
come under Section 213(b) (14) of the Revenue Act of 1926. 
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2. The bad debt of $2,000.00 deducted on [Line 14 has 
been disallowed for the reason that it has nof; been prop¬ 
erly substantiated. 

3. Gambling losses in Monte Carlo amounting to $9,- 
100.00 have been disallowed since you have ljio record or 
proof of sustaining these losses. 


4. Contributions allowable (15% of $296,980.08). 
Contributions deducted. 


Increase in contributions. 

Computation of Tax. 


$44,547.01 

37,050.75 

$7,496.26 


Net income adjusted.j. $252,433.07 

Less: 


Dividends. $292,081.28 


Personal exemption, 


Balance subject to normal tax, 


Surtax on $252,433.07. 

Less: 

Earned income credit. 

Adjustment for capital loss (12)^% of 
$111.06). 


Tax assessable. 
Tax previously assessed... 


Deficiency in tax. 


Earned net income. 

Less: Personal exemption. 


Balance. 


23 


2,000.00 


*$55.00 

| 

13.88 




+ • 


i. 


294,081.28 

None 

$42,146.61 


68.88 


$42,077.73 

33,411.98 

$8,665.75 

$20,000.00 

2,000.00 

$18,000.00 


Normal tax at V/ 2 % on $4,000.00. 
Normal tax at 3% on $4,000.00... 
Normal tax at 5% on $10,000.00.. 
Surtax on $20,000.00. 


Total. 


(■ * 


r • 


$60.00 

120.00 

500.00 

220.00 


$900.00 


Credit of 25% (limited to 25% of surtax on earned net incom(e, 
plus normal tax on ordinary income).L. $55.00 

1927. 

Net income reported.I.. $305,922.86 

Add: 


1. Salaries, 

2. Losses.. 


$47,500.00 
9,804.p0 


57,304.00 


Net income adjusted... $363,226.86 


•Computation of Earned Income Credit. 
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Explanation of Changes. 

1. The following salaries received by you in 1927 from cor¬ 
porations operating in this country are taxable to you on 
vour 1927 return: 


Beaumont Investment Company . $12,500.00 

Dayton Securities Company.. 17,500.00 

Beaumont Investment Trust.. 10,000.00 

Commercial Investment Trust_ 1 . 7,500.00 


Total. 1 . $47,500.00 


Inasmuch as these items were not reported on your 1927 
return, your taxable income has been increased by $47,500.00. 

2. Gambling losses of $9,804.0 claimed as a deduction in 
1927 have been disallowed for the reason that vou have no 
records to substantiate the same. 

Computation of Tax. 


Net income adjusted... $363,226.86 

24 

Brought forward. $363,226.86 

Less: Capital net gain. 284.12 

Income subject to surtax . $362,942.74 

Xi€SS° 

Dividends. $415,482.69 

Personal exemption. 1,500.00 

- 416,982.69 

Income subject to normal tax. None 

Surtax on $362,942.74. $64,248.55 

Tax at 12^2% on capital net gain of $284.12. 35.51 

Total. $64,284.06 

Less: Earned income credit. *55.00 

Tax assessable.;. $64,229.06 

Tax previously assessed. J . 52,823.26 

Deficiency in tax... $11,405.80 


* See computation of credit for the year 1926. 

Payment should not be made until a bill is received from the Collector of 
Internal Revenue for your district, and remittance should then be made to him. 





















21 


DAVID BURNET, COMMR. OF INT. REVENUE. 

25 [Stamp:] United States Board of |Tax Appeals. 

Filed Apr. 18, 1930. j 

‘ 

United States Board of Tax Appeals. 

Docket No. 46,569. 


Louis D. Beaumont, Petitioner, 

vs - 

Commissioner of Internal Revenue, Respondent. 
Answer to Petition and Amended Petition. 


The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition and amended petition 
herein, admits and denies as follows: ! 

1. Admits the allegations of paragraph 1. 

2. Admits the allegations of paragraph 2. 

3. Admits the allegations of paragraph 3. 

4. Denies that the Commissioner erred j as alleged in 
paragraph 4 of the petition and amended petition and its 
subdivisions. 

5. Denies each and every allegation of fact contained in 
paragraph 5 of the petition and amended petition and its 
subdivisions which is inconsistent with or contrary to the 
determination of the Commissioner as set fbrth in the no¬ 
tice of deficiency. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition and amended petition not 
hereinbefore admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s appeal herein 
be denied. 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 
General Counsel , 
Bureau of Internal Bevenue . 

Of Counsel: j 

RALPH S. SCOTT, 

EDWIN M. NIESS, 

Special Attorneys , 

Bureau of Internal Revenue J 


i 

i 

i 
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26 Filed May 28, 1931. 

United States Board of Tax Appeals. 

Docket No. 46569. 

Louis D. Beaumont, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion to Amend under Rule 18 

Now comes the petitioner herein by his counsel and, pur¬ 
suant to leave granted at the hearing of this proceeding on 
May 26,1931, amends his petition to accord with the proof. 
Respectfully submitted, 

(Signed) JOHN W. TOWNSEND, 

Attorney for Petitioner, 
i 1366 National Press Bldg., 

Washington, D. C. 


Granted June 4, 1931. 

(Signed) CHARLES P. SMITH, 

Member U. S. Board of Tax Appeals. 

27 United States Board of Tax Appeals. 

Docket No. 46569. 

Louis D. Beaumont, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion to Amend Answer Embodying Amendment. 

(Read into record of hearing on May 26, 1931.) 

Mr. Tall: No further evidence for the respondent, but 
inasmuch as the stipulation shows that the salary received 
by Mr. Beaumont for the year 1926 was in the amount of 
$42,500 and the evidence shows that the respondent in the 
notice of deficiency included the amount of $40,000 only as 
salary to Mr. Beaumont, I should like to amend my answer 


23 


i 

i 

l 

j 


DAVID BURNET, COMMR. OF INT. REVENUE. 

i 

to conform to the proof in accordance with Section 374 (e), 
to increase the taxpayer’s net income for 1926 accordingly. 
Mr. Townsend: No objection. 

The Member: Motion granted. 

28 Filed July 2, 1930. j 


United States Board of Tax 


Appeals. 


# 49422. 


Louis D. Beaumont, Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 


Petition . j 

The above-named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (IT:AR:B-4 
EEN-60D) dated May 5th, 1930, and as a basis of his pro¬ 
ceeding alleges as follows: 

1. The petitioner is an individual and may be addressed 

c/o Touche, Niven and Company, 80 Maiden Lane, New 
York, N. Y. | 

2. The notice of deficiency was mailed to ifhe petitioner 

on May 5th, 1930. 

3. The taxes in controversy are income tjaxes for the 

calendar year 1928 in the sum of $8,404.51. ! 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) The Commissioner erred in adding t<j) petitioner’s 
income as reported in his 1928 return the suha of $47,500, 
representing salaries received by him from ! corporations, 
which salaries were paid to petitioner for services per¬ 
formed abroad and in the performance of which services 
the petitioner was abroad more than six months during the 
calendar year. 

29 (b) Commissioner erred in disallowing as a credit * 

the sum of $2,439.78, which sum was phid to the Re¬ 
public of France as income taxes for the calendar vear 
1928. 


i 

i 

II 
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5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) During the taxable year 1928 the petitioner was a 
bona fide non-resident of the United States for more than 
six months. He received as salary from corporations or¬ 
ganized in the United States the sum of $47,500 for the year 
1928. This amount was not reported by petitioner in the 
return of his income for the year 1928, but said sum was 
added to the income as reported by petitioner in the year 
1928 by the respondent. Such salary was with respect to 
services performed by your petitioner while so residing 
abroad and was earned by and received by him while so 
residing abroad. 

(b) During the calendar year 1928 the petitioner paid to 
the Republic of France the sum of $2,439.78 income taxes. 
The Commissioner disallowed this sum as a credit since 
the records of payment at the time of the review of the re¬ 
turn were not available. 

Wherefore petitioner prays that this Board may hear the 
proceeding and determine that petitioner is liable for no 
deficiencies in income tax for the year 1928. 

(Sgd.) B. G. PASKUS, 

B. G. PASKUS, Esq., 

128 Broadway, New York City. 
(Sgd.) C. E. KOSS, 

C. E. KOSS, Esq., 

128 Broadway, New York City. 

(Sgd.) J. C. PEACOCK, 

J. C. PEACOCK, Esq., 

1366 National Press Bldg., Wash., D. C. 

30 State of New York, 

County of New York, ss: 

Louis D. Beaumont, being duly sworn, deposes and says: 
That he has read the foregoing Petition and knows the 
contents thereof; that the same is true of his own knowl¬ 
edge, except as to the matters therein stated to be alleged 



25 


DAVID BURNET, COMMR. OF INT. REVENUE. 

I 

on information and belief, and as to those matters, he be¬ 
lieves it to be true. 

LOUIS D. BEAUMONT. 

Sworn to before me this 5 day of June, 1930. 

[seal.] MARCIA C. MORSE, 

MARCIA C. MORSE, 

Notary Public . 

N. Y. Co. Clerk’s No. 248, Register’s No. 2JM211. 

Kings Co. Clerk’s No. 169, Register’s No. 2139. 

Bronx Co. Clerk’s No. 19, Register’s No. 3^44. 

My commission expires March 30, 1932. 

I 

31 Treasury Department, Washington. 

Office of Commissioner of Internal Reyenue. 

May 5,1930. 

Mr. Louis D. Beaumont, 

c/o Touche, Niven and Company, 

80 Maiden Lane, 

New York, New York. 

Sir : 

In accordance with Section 272 of the Revenue Act of 
1928, you are advised that the determination of your tax 
liability for the year 1928 discloses a deficiency of $8,404.51, 
as shown in the statement attached. 

The section of the law above mentioned allows you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a redetermination 
of your tax liability. 

However, if you do not desire to petition^ you are re¬ 
quested to execute the inclosed Form 866 and forward both 
original and duplicate to the Commissioneij of Internal 
Revenue, Washington, D. C., for the attention of IT:C:P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early aissessment of 
any deficiencies and preventing the accumulation of inter¬ 
est charges, since the interest period terminates thirty days 
after filing the agreement form, or on the datje assessment 
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is made, whichever is earlier; whereas if no agreement is 
filed, interest will accumulate to the date of assessment of 
the deficiencies. 

Respectfully, 

ROB’T H. LUCAS, 

Commissioner, 
By DAVID BURNET, 

Deputy Commissioner . 

Inclosures: Statement, Form 866, Form 882. 


32 Statement. 

IT:AR:B-4. EEN-60D. 

May 5, 1930. 

In re Mr. Louis D. Beaumont, c/o Touche, Niven and Company, 80 Maiden 

Lane, New York, New York. 

Tax Liability. 


Corrected tax Tax previously 

Year. liability. assessed. Deficiency. 

1928. $42,056.27 $33,651.76 $8,404.51 


The report of the internal revenue agent in charge at 431 Custom House, New 
York, New York, covering an investigation of your books of account and records, 
has been reviewed and approved by this office as submitted. 

Net income as disclosed by return. $210,397.17 

Add: 

1. Salaries. $47,500.00 

2. Foreign taxes disallowed. 1,813.78 

- $49,313.78 

Deduct * 

3. Contributions increased. $6,191.23 6,191.23 


Net increase in income. 43,122.55 

Net income revised_j. $253,519.72 

Less: 


Dividends. $300,017.79 

Exemption. 1,500.00 

- 301,517.79 


Balance subject to normal tax. None. 

Surtax on $253,519.72. $42,363.94 

33 

Brought forward. $42,363.94 

Less: 


12^% on $701.38. $87.67 

Earned income credit. 220.00 

- 307.67 


Total tax assessable. $42,956.27 

Tax previously assessed. 33,651.76 

Deficiency in tax. $8,404.51 
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Explanation of Changes. 

1. Salaries, $47,500.00. 


Beaumont Investment Company.i. 

Dayton Securities Company. l . 

Commercial Investment Trust, Incorporated.j.. 

Beaument Investment Trust.L. 

Total.L. 


$12,500.00 

17,500.00 

7,500.00 

10 , 000.00 


$47,500.00 


This office holds that the salaries indicated ^bove are not 
exempt under section 116 (s) of the Revenue Act of 1928, 
and Solicitor’s Memorandum 5446, V-l, Cumulative Bul¬ 
letin 49, for the reason that you — a citizen of the United 
States residing in France by choice, and not In connection 
with your duties as an officer of the above corporations. 

2. Foreign taxes disallowed, $1,813.78. j 

This amount has been disallowed as a deduction for the 
reason that it has not been substantiated by records. 

3. Contributions increased, $6,191.23. 

Contributions have been increased by the above amount, 

for the amounts are allowable, and the total | amount does 
not exceed 15% of your net income without the benefit of 
contributions. 

Payment should not be made until a bill is Received from 
the collector of Internal Revenue for your district, and re¬ 
mittance should then be made to him. 


34 [Stamp:] United States Board of 'fax Appeals. 
Filed Aug. 1, 1930. 

United States Board of Tax Appeals. 

i 

Docket No. 49422. j 

Louis D. Beaumont, Petitioner, j 

I 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer . 

The Commissioner of Internal Revenue, by ! his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition herein, admits and denies as 
follows: 


I 


I 
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1. Admits the allegations of paragraph 1. 

2. Admits the allegations of paragraph 2. 

3. Admits the allegations of paragraph 3. 

4. Denies that the Commissioner erred as alleged in sub¬ 
paragraphs (a) and (b) of paragraph 4 of the petition. 

5. Denies each and every allegation of fact contained in 
paragraph 5 of the petition and its subdivisions which is in¬ 
consistent with or contrary to the determination of the 
Commissioner as set forth in the notice of deficiency. 

Denies generally and specifically each and every allega¬ 
tion contained in the taxpayer’s petition not hereinbefore 
admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s appeal herein 

Vko rJpTnPfl 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue . 

Of Counsel: 

RALPH S. SCOTT, 

EDWIN M. NIESS, 

Special Attorneys, 

Bureau of Internal Revenue . 

35 Filed May 28, 1931. 

United States Board of Tax Appeals. 

Docket No. 49422. 

Louis D. Beaumont, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Motion to Amend under Rule 18. 


Now comes the petitioner herein by his counsel and, pur¬ 
suant to leave granted at the hearing of this proceeding on 
May 26,1931, amends his petition to accord with the proof. 
Respectfully submitted, 

(Signed) JNO. W. TOWNSEND, 

Attorney for Petitioner, 

1366 National Press Bldg,, 

Washington, D. C. 


Granted June 4, 1931. 

(Signed) CHARLES P. SMITH, 

Member TJ . S. Board of Tax Appeals . 
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36 A true copy. Teste: 

B. D. GAMBLE, 

* | 

Clerk U. 8 . Board of Tax Appeals. 
25 B. T. A., —. I 

United States Board of Tax Appeals. 
Docket Nos. 31931, 46569, 49422. 

Louis D. Beaumont, Petitioner, | 


Commissioner of Internal Revenue, Respondent. 

i 

Promulgated February 9, 1932. 

1. Salaries received in 1926, 1927, and 192^ by the peti¬ 
tioner, a nonresident citizen, from domestic corporations, 
held not exempt from taxation as earned income from 
sources without the United States in the absence of proof 
that the petitioner actually performed services abroad for 
which the salaries were paid to him. 

2. Bad debt deduction claimed by the petitioner in his 
return for 1926 is denied, since the evidence dpes not show 
that the debt w^as first ascertained to be worthless in that 
year. 

* \ 

3. The deduction of losses resulting from jgambling at 

Monte Carlo in 1926, 1927, and 1928 disallowed for lack of 
proof that the losses were incurred in any [transactions 
entered into for profit. 

James Craig Peacock, Esq., John W. Toivfisend, Esq., 
and C. E. Koss, Esq., for the petitioner. 

0. J. Tall, Esq., for the respondent. 

These proceedings consolidated for hearing are for the 
redetermination of deficiencies in petitioner’s ipcome taxes 
for the calendar years 1924 to 1928, inclusive, a|s follows: 

37 I 


Docket. 

31931 

46569 

49422 


Year. Deficiency. 

1924 $5,312.58 

1925 3,530.01 

1926 8,665.75 

1927 11,405.80 

1928 8,404.51 
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The questions at issue are (1) whether salaries received 
by the petitioner, a nonresident citizen, from domestic 
corporations in 1926, 1927, and 1928, are exempt from tax¬ 
ation as earned income from sources without the United 
States; (2) whether the petitioner is entitled to bad debt 
deductions of $4,250 in 1924 and $2,000 in 1925; (3) whether 
losses resulting from gambling operations at Monte Carlo 
in 1926, 1927, and 1928 are deductible; and (4) whether the 
petitioner sustained a deductible loss upon the sale of 
French francs in 1925. 

Findings of Fact . 

The petitioner is a citizen of the United States now resid¬ 
ing in France. He has lived abroad for about 18 years. 
During 1926, 1927, and 1928, he resided in France and in 
the Principality of Monaco, and maintained no residence in 
the United States. He resided abroad for more than six 
months of each of the years 1926, 1927, and 1928, and dur¬ 
ing that time made only one visit to the United States which 
was for a period of about two weeks. 

The petitioner received salaries in 1926, 1927, and 1928 
from the companies named below as follows: 
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Company. 

1926. 

1927. 

1928. 

Beaumont Investment Company. 

$12,500 

$12,500 

$12,500 

Dayton Securities Company. 

17,500 

17,500 

17,500 

Beaumont Investment Trust. 

5,000 

10,000 

10,000 

Commercial Investment Trust, Inc. 

.... 7,500 

7,500 

7,500 

Total. 

... $42,500 

$47,500 

$47,500 


The Beaumont Investment Company, the Dayton Securi¬ 
ties Company, and the Commercial Investment Trust, Inc., 
are domestic corporations. The Beaumont Investment 
Trust is a Massachusetts trust which, for Federal tax pur¬ 
poses, is treated as a domestic corporation. The Beaumont 
Investment Company, the Dayton Securities Company, and 
the Beaumont Investment Trust are holding companies for 
the petitioner’s securities, some of which are held in the 
United States and some abroad. During 1926, 1927, and 
1928, the petitioner was president of those companies and 
owned all of the outstanding capital stock and/or partici¬ 
pating shares of the Beaumont Investment Company and 
the Beaumont Investment Trust. During 1928, the peti¬ 
tioner acquired all of the outstanding capital stock of the 







31 


DAVID BURNET, COMMR. OP INT. REVENUE. 

7 I 


Dayton Securities Company. The Commercial llnvestment 
Trust, Inc., is a subsidiary of the Commercial Investment 
Trust Corporation, a financing company, with offices at New 
York. The petitioner was vice-president and ja minority 
stockholder of the Commercial Investment Tru^t Corpora¬ 
tion and was its representative in France. 


The income-tax returns of the Beaumont Investment 
Company, the Dayton Securities Company, and the Beau¬ 
mont Investment Trust for 1926, 1927, and 1928 show gross 
income, net taxable income, and net assets held at 
39 the end of each year as follows: 

1926. 1927. ! 1928. 

Beaumont Investment Company: 


Income from dividends... 

Income from interest. 

Income from sale of assets 

Net taxable income. 

Net assets. 


$205,226.94 .| 

24,907.29 .I 

12,861.34 .| 

19,810.47 . 

2,924,891.66 $2,954,731.81 


$208,556.29 

59,126.34 

137,505.21 

181,201.88 

3,297,370.28 


Dayton Securities Company: 


Income from dividends.. . 

Income from interest. 

Income from sale of assets 

Net taxable income. 

Net assets. 


202,781.25 265,584.70 

22,797.29 36,651.65 

. 89,363.63 

. 96,584.70 

3,552,636.16 3,681,723.75 


262,426.52 

52,920.50 

2,036.96 

27,548.19 

3,838,049.53 


Beaumont Investment Trust: 


Income from dividends. 200,097.88 

Income from interest. 5,119.61 

Income from sale of assets. 

Net taxable income. 

Net assets. 2,289,902.25 


241,477.00 

17,960.79 


6,297.381 

2,416,301.63 


135,185.00 

20,584.16 

254.61 

2,364,203!93 


In his returns for 1926, 1927, and 1928, the petitioner did 
not report as a part of his gross income the .salaries re¬ 
ceived by him in those years as shown above. The peti¬ 
tioner and the respondent have stipulated that if the 
salaries in question are taxable, the petitioners reported 
net income for 1926, 1927, and 1928 should be increased by 
the amounts of $42,500, $47,500, and $47,500, ijespectively, 
representing such salaries. 

The respondent, in his deficiency notices, has treated the 
above amounts of salaries received by the petitioner in 
1926, 1927, and 1928 as earned income for the j purpose of 
computing the petitioner’s earned income credit 

On February 19, 1921, the petitioner made a loan to one 
L. Paumjier of $4,250 upon the latter’$ unsecured 
40 promissory note payable on demand with interest at 
five per cent per annum. Paumjier wasja friend of 
the petitioner. Petitioner loaned him the mon^y to enable 
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him to buy certain shares upon which the petitioner 
believed Paumjier had a prospect of making good profits. 
The petitioner believed him to be honest. He saw him quite 
often during the years 1921 to 1923, and Paumjier promised 
to pay the petitioner as soon as he possibly could. In 1924, 
the petitioner learned that Paumjier had gone to South 
America. He further learned from mutual friends that he 
had many debts and no money. He consulted with his 
attorney as to whether it would be advisable to bring suit 
for the collection of the debt and was advised that it would 
be a waste of time and money. He then advised his ac¬ 
countants who prepared his income tax return to charge it 
off as a debt ascertained to be worthless in 1924. The 
amount was accordingly claimed as a deduction from gross 
income in the petitioner’s tax return for 1924. No record 
of the indebtedness was kept in the petitioner’s books of 
account. 

During 1914, the petitioner made a loan to one Bertrudu 
Hallandar of the amount of $2,000, evidenced by the latter’s 
I. 0. U. The petitioner received no security or guaranty for 
this loan. Hallandar obtained the loan for the purpose of 
furnishing an apartment. The petitioner had known Hal¬ 
landar for several years and believed him to be financially 
responsible. Thereafter, Hallandar promised year after 
year to pay the amount of his indebtedness to the petitioner 
but failed to do so. In 1926, the petitioner received a letter 
from Hallandar which reads as follows: 

41 Dear Mr. Beaumont: 

Ever since 1914 I have been sick or out of work, as you 
know, your lawyer called on me several times and I con¬ 
vinced him that it is impossible for me to pay anything, 
which I regret. 

Yours very respectfully, 

BERTRUDU HALLANDAR. 

The petitioner was advised by his attorney that the debtor 
was insolvent and that it would be useless to attempt to col¬ 
lect the indebtedness. In his return for 1926, the petitioner 
claimed a deduction of $2,000 as a debt ascertained to be 
worthless and charged off in that year. No record of the 
indebtedness was kept in any of the petitioner’s books of 
account. Petitioner has since learned that Hallandar is 
dead. 


DAVID BURNET, COMMR. OP INT. REVENUE. 33 

In his income-tax returns for 1925, 1926, ^nd 1927, the 
petitioner claimed the deduction of certain alleged gambling 
losses in the amounts of $11,300, $9,000, and $9,804, respec¬ 
tively. The deductions were disallowed by th6 respondent. 
The alleged gambling losses were incurred at jMonte Carlo, 
at roulette and chemin de fer. The petitioner Jiept a memo¬ 
randum account of all of his losses and gains. jThe amounts 
stated represent the excess of losses over winnings for each 
of the years. I 

On October 1,1925, the petitioner purchased ^11,000 francs 
at a cost of $10,000. On October 5,1925, he purchased 200,- 
. 000 francs at a cost of $9,275. At different times in 1925 he 
purchased 134,000 francs at an aggregate cdst of $7,075. 
On December 24, 1925, the petitioner sold to t|he Equitable 
Trust Company the 545,000 francs purchased on the 
above named dates, receiving therefor the amount of 
42 $20,000. In his income-tax return for 1925, the peti¬ 

tioner claimed a deduction of $6,350, representing his 
loss upon the purchase and sale of francs in that year. The 
deduction was disallowed by the respondenlj. The peti¬ 
tioner kept no inventory of francs and has no tecord of the 
amount, if any, on hand at the beginning or at the end of the 
year 1925. j 

During the year 1928, the petitioner paid [taxes to the 
French Government which, at the then prevailing rates of 
exchange, amounted to $2,426.37. The respondent and the 
petitioner have stipulated in these proceedings fhat the peti¬ 
tioner ’s net taxable income, as determined in the deficiency 
notice, should be decreased by the said amount of $2,426.37. 

i 

Opinion . 

Smith : 

The principal issue in these proceedings is [whether the 
salaries received by the petitioner from the Beaumont In¬ 
vestment Company, the Dayton Securities Company, the 
Beaumont Investment Trust, and the Commercial Invest¬ 
ment Trust, Inc., in 1926, 1927, and 1928, are exempt from 
taxation under the following provisions of the Revenue 
Acts of 1926 and 1928: I 

Section 213 of the Revenue Act of 1926: j 

3—5870a 
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For the purposes of this title, except as otherwise pro¬ 
vided in section 233— 

******* 

(b) The term “gross income” does not include the fol¬ 
lowing items, which shall be exempt from taxation under 
this title: 

******* 

(14) In the case of an individual citizen of the United 
States, a bona fide non-resident of the United States for 
more than six months during the taxable year, amounts re¬ 
ceived from sources without the United States if such 
43 amounts constitute earned income as defined in sec¬ 
tion 209; but such individual shall not be allowed as a 
deduction from his gros£ income any deductions properly 
allocable to or chargeable against amounts excluded from 
gross income under this paragraph. 

Section 209 of the Revenue Act of 1926: 

(a) For the purposes of this section— 

(1) The term “earned income” means wages, salaries, 
professional fees, and other amounts received as compensa¬ 
tion for personal services actually rendered, but does not 
include that part of the compensation derived by the tax¬ 
payer for personal services rendered by him to a corpora¬ 
tion which represents a distribution of earnings or profits 
rather than a reasonable allowance as compensation for the 
personal services actually rendered. * * * 

Section 22 of the Revenue Act of 1928: 

(b) Exclusions from Gross Income.—The following items 
shall not be included in gross income and shall be exempt 
from taxation under this title: 

******* 

(9) Miscellaneous Items.—The following items, to the 
extent provided in section 116: 

Earned income from sources without the United States. 

Section 119 of the Revenue Act of 1928: 

(c) Gross Income from Sources Without the United 
States.—The following items of gross income shall be 
treated as income from sources without the United States. 
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(3) Compensation for labor or personal |services per¬ 
formed without the United States. 

It is agreed that the petitioner was a citizen |of the United 
States and the facts show that he was a bona fide nonresi¬ 
dent for more than six months of each of the years 1926, 
1927, and 1928. Did the amounts of the disputed salaries 
constitute “earned income” received “from sources with¬ 
out the United States”f j 

44 The statutory definition of earned inbome includes 
salaries and other amounts received as jcompensation 

for personal services actually rendered. In his deficiency 
notices covering the years 1926,1927, and 1928, the respond¬ 
ent has treated the amounts in question as barned income 
for the purpose of computing the petitioners earned net 
income credit for each of the years, but in hi$ brief filed in 
these proceedings the respondent makes the contention that 
the evidence adduced fails to show that the petitioner ac¬ 
tually performed any services in foreign jcountries for 
which the salaries were paid and that the amounts in ques¬ 
tion were in fact distributions of earnings orj profits which 
the statute specifically excludes from “earned income.” 

In Ingram v. Bowers, 47 Fed. (2d) 925, it w^s said that in 
cases where the income is from the exercise of a profession 
or vocation the place where the services abe performed 
determines the source of the income. In that case the 
court held that the income received by Enrico Caruso, a 
non-resident alien, from royalties on the sales in foreign 
countries of phonograph records of his voice made in the 
United States constituted income from sources within the 
United States. See also Louis Roessel & Cpmpany, Ltd., 
2 B. T. A. 1141. 

The petitioner in his deposition testified that the salari 
in question were paid to him for personal services per¬ 
formed in France and Monte Carlo as an officer or repre¬ 
sentative of the companies. Nowhere in the ^vidence, how¬ 
ever, are we able to find proof of any specifib services per¬ 
formed on behalf of any of the companies from which 

45 the salaries were received. The Beaumont Invest¬ 
ment Company, the Dayton Securities Company, and 

the Beaumont Investment Trust are admittedly holding com¬ 
panies for the petitioner’s securities. The first two com¬ 
panies had their home offices at Wilmington, Delaware, and 
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the Beaumont Investment Trust was a Massachusetts com¬ 
mon law trust, which apparently had no activities. The 
Commercial Investment Trust, Inc., was a financing com¬ 
pany with its office in New York City. The petitioner was 
one of the vice-presidents of that company. He deposed 
that it had a business in France of the same character as 
its business in the United States. He was asked to “State 
in some detail the nature of the services which you ren¬ 
dered to the corporation.” He replied, “I am acting in 
the capacity of their representative in France.” 

From the record, we cannot determine that the petitioner 
performed any services outside of the United States for 
the companies from which he received his salaries. 

We see no foundation for a construction of the exempting 
provisions of the statute which would permit a citizen, 
merely by absenting himself from the United States for the 
statutory period, to avoid the tax upon income not in any 
way attributable to his activities abroad and upon which 
as a resident he would clearly be taxable. 

The legislative history of the section of the statutes in 
question, as shown by the hearings before the Ways and 
Means Committee and the Committee Reports, is enlight¬ 
ening. The provision first appears in the 1926 Act. It was 
proposed at the instance of the National Foreign Trade 
Council for the purpose! of promoting foreign trade. We 
quote from the Ways and Means Committee Report on the 
1926 Act: 

46 Section 213 (b) (14): ' 

In an endeavor to take one further step toward 
increasing our foreign trade it is recommended in this 
paragraph that there shall be excluded from gross income 
in the case of our citizens employed abroad in selling our 
merchandise amounts received as salary or commission for 
the sale for export of tangible personal property produced 
in the United States in respect of such sales made while 
they are actually employed outside the United States, if 
they are so employed for more than six months during a 
taxable year. 

In its final form, as enacted in the 1926 Act (see sections 
quoted above), the statute exempts all of the earned income 
from sources without the United States of a bona fide non¬ 
resident citizen for more than six months of a taxable year. 
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Aside from any question of statutory construction or 
legislative intent, we are of the opinion that £he issue must 
be decided against the petitioner for the reason, as indi¬ 
cated above, that the evidence fails to show that the salaries 
in question represented earned income from .sources with¬ 
out the United States. It is not at all improbable that the 
business carried on by the companies required the personal 
attention of the petitioner only on his infrequent visits to 
the United States. This appears to be the situation. The 
inclusion of the salaries in the taxable incoipe of the peti¬ 
tioner is sustained. 

In his income-tax return for 1924, the petitioner claimed 
a bad debt deduction of $4,250 representing k loan of that 
amount made to one L. Paumjier in 1921. Tfhe petitioner 
undertook to collect the indebtedness in 1924 but learned 
that the debtor was unable to pay; that he ha^ many debts 
and no means of paying them. The debt was not 
47 secured in any way. The petitioner ^jvas informed 
that the debtor had gone to South Aiperica. Peti¬ 
tioner consulted with his attorney and was advised that it 
would be useless to bring suit to collect the debt. We are 
of the opinion that the debt was ascertained | to be worth¬ 
less in 1924 and that it is deductible in that year. 

In his return for 1926, the petitioner claimed the deduc¬ 
tion of $2,000 representing a bad debt owed by one Hol¬ 
lander on a personal loan of that amount made to him by 
the petitioner in 1914. This deduction is denidd. The peti¬ 
tioner testified that Hallandar had promised “year after 
year” to pay the indebtedness but had failed to do so. In 
his letter to the petitioner written in 1926 Hallandar stated 
that he had been ill or out of work since 1914 land that the 
petitioner’s lawyer had called upon him several times in re¬ 
gard to the debt. These facts indicate that the debt was 
worthless prior to 1926 and that the petitioner; knew of its 
worthlessness in prior years. The statute does not permit 
a taxpayer to await a favorable opportunity to deduct a 
known bad debt. Avery v. Commissioner of Ikternal Rev¬ 
enue, 22 Fed. (2d) 6; Ralph H. Cross , 20 B. T. A. 929; 
affirmed (C. C. A. 9) Jan. 5, 1932. j 

In his returns for 1926, 1927, and 1928, the petitioner 
claimed the deduction of gambling losses at l^Ionte Carlo 
in the respective amounts of $11,300, $9,100,1 and $9,804. 
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The amounts stated represent his net gambling losses for 
those years as computed from memoranda kept by him of 
his winnings and losses for each year. 

48 The statute permits the deduction of “losses sus¬ 
tained during the taxable year and not compensated 

for by insurance or otherwise, if incurred in any trans¬ 
action entered into for profit, though not connected with 
the trade or business.’’ See section 214 (a) (5) of the 1926 
Act, and section 23 (e) (2) of the 1928 Act. In his defi¬ 
ciency notices the respondent has disallowed the deductions 
claimed for lack of proof of the amounts of the losses. This 
objection to the deductions has been met by the uncontra¬ 
dicted testimony of the petitioner that he kept an accurate 
memorandum account of his winnings and losses each year 
and that the losses claimed represent the net result of each 
year’s gambling transactions. 

In the Commissioner’s published rulings upon the ques¬ 
tion of the deductibility of gambling losses, a distinction is 
made between losses incurred in legal transactions and 
illegal transactions. In S. M. 2680, III-2 Cumulative Bul¬ 
letin 110, it was held that losses incurred in betting on horse 
racing in the State of Arkansas, where such betting is 
illegal, are not deductible and that losses incurred in cer¬ 
tain forms of betting on horse racing in the States of Ken¬ 
tucky and Louisiana, not illegal in those States, are de¬ 
ductible. See also article 141, II-2 Cumulative Bulletin 125. 

In Mitchell M. Frey, Jr., et al., Executors, 1 B. T. A. 338, 
the Board denied the deduction of the gambling losses of a 
resident of Pennsylvania upon the grounds that the losses 
having resulted from participation in illegal pursuits were 
not “incurred” within the meaning of the statute, since 
there was no legal enforceable liability in respect thereof, 
and that the gambling operations were not “trans- 

49 actions” within the meaning of the statute, because 
illegal. Cf. James P. McKenna, 1 B. T. A. 326. The 

gambling transactions under consideration here all took 
place within the Principality of Monaco. Even though the 
gambling was legal, as contended by the petitioner, we are 
of the opinion that the petitioner’s case is not aided thereby. 
The deduction allowed by the statute is of losses incurred 
in any transactions entered into for profit. The question 
whether the gambling transactions under consideration 
were entered into for profit is a question of fact, upon which 
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the evidence before us in these proceedings is entirely 
silent. We can not proceed upon a presumption that all 
gambling transactions are entered into for profit within the 
meaning of the statute. The petitioner was a wealthy man 
living abroad at fashionable resorts, apparently as a matten 
of choice. He was not a professional gambled and was not 
dependent upon the success of his gambling ventures for 
a live-hood. It may well be that he indulged in games of 
chance for sport and recreation and without serious con¬ 
cern as to the financial results. Upon the evidence the re¬ 
spondent is sustained in disallowing the deductions. 

In his return for 1925 the petitioner claimed a deduction 
of $6,350 representing an alleged loss resulting from the 
sale of French francs in that year. The facts j of record are 
that the petitioner on different occasions in 1925 purchased 
545,000 francs at an aggregate cost of $26,35^) and that he 
sold these francs in October, 1925, for $20,000. The evi¬ 
dence does not show whether the petitioner purchased or 
sold other francs in 1925. The petitioner k£pt no inven¬ 
tories or records of francs on hand at the beginning and at 
the close of the year. The respondent contends that 
50 in the absence of such inventories or records the loss 
on the single transaction in question is not an allow¬ 
able deduction. However, there is nothing in the record to 
indicate, and we will not assume, that the petitioner was a 
regular trader in francs year in and year out, or that he 
had other francs on hand at the beginning arid at the close 
of the taxable year which properly should have been inven¬ 
toried. The respondent contends in his brief that the evi¬ 
dence does not show whether the francs sol<l by the peti¬ 
tioner in October, 1925, were purchased in thpt year, or the 
cost thereof. The petitioner’s testimony upop this point is 
as follows: 

54. Calling your attention to paragraph numbered ten of 
the Stipulation as to Facts, heretofore meritioned, state 
whether or not the loss on foreign exchange of $6,350 
claimed in your 1925 income tax return involved the pur¬ 
chase and sale by you in that year of Frepch francs as 
shown by Exhibits “C”, “D” and “E” attached to said 
stipulation. 

It does. 
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55. State on what dates, at what prices, in what amounts 
and from whom you purchased the francs on which you 
claimed such loss. 

October 1st, 1925, bought 211,000 Francs costing $10,000. 

October 5th, 1925, bought 200,000 Francs costing $9,275. 

Different times in 1925, bought 134,000 Francs costing 
$7,075. 

56. State on what dates, at what prices, in what amounts 
and to whom you sold the francs on which you claimed such 
loss. 

On December 24th, 1925, I sold to the Equitable Trust 
Company, five hundred and forty-five thousand (545,000) 
Francs, receiving therefor twenty thousand (20,000) dol¬ 
lars. [Underscoring supplied.] 

51 It seems to us that the petitioner has met the bur¬ 
den of proof in showing that in 1925 he purchased 

certain francs which in that same year he sold at a certain 
amount less than their cost. In our opinion the amount 
claimed by the petitioner in his return is a deductible loss. 

The remaining issue relating to the deduction of taxes 
paid to the French Government by the petitioner in 1928 is 
settled by stipulation as stated above. 

Reviewed by the Board. 

Judgment will be entered under Rule 50. 

Marquette and Trammell dissent. 

52 United States Board of Tax Appeals, Washington. 

Docket No-. 31931, 46569, 49422. 

Louis D. Beaumont, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision . 

Pursuant to the findings of fact and opinion promulgated 
February 9, 1932, counsel for the petitioner and for the 
respondent filed alternative notices of settlement so far as 
the years 1924 and 1926 are concerned, the petitioner ac¬ 
quiescing in the redeterminations of deficiency made by the 
respondent for the years 1925, 1927, and 1928. After hear- 
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ing arguments of counsel with respect to the alternative 
notices of settlement for the years 1924 and 1926, on April 
20, 1932, and after due consideration thereof^ it is— 
Ordered and decided that there are deficiencies in income 
tax due from the petitioner as follows: j 

1924 

1925 

1926 

1927 

1928 


Total 

Enter. 

(Signed) 

CPS :aa. 

Entered Jun. 3,1932. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

i 

53 [Stamp:] United States Board of Tax Appeals. 

Filed Jun. 16, 1932. | 

United States Board of Tax Appeals, Washington. 

Docket No-. 31931, 46569, 49422. 

Louis D. Beaumont, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


CHARLES P. $MITH, 

Member. 


$3,975.95 

2,260.02 

9,090.75 

11,405.80 

7,919.24 


|... .$34,651.76 

i 


Stipulation under Section 1002 of Revenue Act of 1926. 


The petitioner and the respondent by theirj respective at¬ 
torneys of record hereby stipulate and agree that in ac¬ 
cordance with Section 1002 (d) of the Revenue Act of 1926 


| 









42 


LOUIS D. BEAUMONT VS. 


the final decision of the Board of Tax Appeals in the above 
entitled proceeding may be reviewed by the Court of Ap¬ 
peals of the District of Columbia. 

(S.) : JOHN W. TOWNSEND, 

Attorney for Petitioner . 
(S.) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue . 

54 [Stamp:] United States Board of Tax Appeals. 

Filed Nov. 1, 1932. 

In the Court of Appeals of the District of Columbia. 

B. T. A. Docket Nos. 31931, 46569, 49422. 

Louis D. Beaumont, Petitioner on Review, 

v. 

Commissioner of Internal Revenue, Respondent on 

Review. 

Petition for Review . 

To the Honorable Judges of the Court of Appeals of the 

District of Columbia: 

Comes now Louis D. Beaumont, by his attorneys, James 
Craig Peacock, Claude E. Koss and John W. Townsend and 
respectfully shows: 

I. The petitioner on review (hereinafter referred to as 
the petitioner) is a citizen of the United States and an in¬ 
habitant of France. The respondent on review (herein¬ 
after referred to as the Commissioner) is the duly ap¬ 
pointed, qualified and acting Commissioner of Internal 
Revenue of the United States, appointed, and holding his 
office by virtue of the laws of the United States. 

II. The nature of the controversy involved is the review 
of the decision of the United States Board of Tax Appeals 
(hereinafter referred to as the Board) entered June 3, 
1932, redetermining alleged deficiencies in petitioner’s indi¬ 
vidual federal income taxes as follows: 
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Calendar year. 

1925 . 

1926 . 

1927 . 

1928 . 


Deficiencies proposed 
by Commissioner. 

$3,530.01 

8,665.75 

11,405.80 

8,404.51 


REVENUES. 
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Deficiencies redeter¬ 
mined by the Board. 

$^,260.02 
',090.75 
11,405.80 
,919.24 


$32,006.07 


$3(i,675.81 

I 


The Commissioner issued three separate deficiency 
notices, the first covering the taxable years 1924 and 1925 
from which an appeal to the Board was takefi under its 
Docket No. 31931, the second covering the yeai-s 1926 and 
1927 from which an appeal was taken under its Docket No. 
46569, and the third covering the year 1928 fro^n which an 
appeal was taken under its Docket No. 49422. The three 
cases were consolidated for hearing and the Board 
55 promulgated a single opinion and findings of fact 
and entered but one decision covering fill the defi¬ 
ciencies in question. 

The only issue raised with respect to the deficiency pro¬ 
posed for the year 1924 was decided in petitioner’s favor 
and hence this petition for review is not concerned with 
his 1924 tax liability. Also certain issues respecting peti¬ 
tioner’s tax liabilities for the years 1925 and 1928 were 
either decided by the Board in his favor or hav^ been aban¬ 
doned and so are not in controversy on this appeal. 

The assignments of error hereinafter set forth raise two 
issues, one as to the taxability of certain salaries received 
by petitioner, and the other as to the deductibility of cer¬ 
tain net gambling losses in ascertaining petitioner’s tax¬ 
able income. 

During the years in question and for some time prior 
thereto petitioner was a bona fide non-resident of the 
United States. In the vears 1926, 1927 and 1928 he re- 
ceived salaries from certain domestic corporations but did 
not report the same as taxable income in hisj returns for 
such years, claiming same to be exempt from taxation 
under Sec. 213 of the Revenue Act of 1926 ai^d Sec. 22 of 
the Revenue Act of 1928 providing that “earned income” 
from “sources without the United States” shajll be exempt 
from taxation. The Commissioner held such Salaries were 
taxable and proposed the deficiencies in question. The 
Commissioner in his computation of the account of the defi¬ 
ciencies treated such salaries as “earned incoine” but ap¬ 
parently considered they were not from “sources without 
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the United States.” During the three year period in ques¬ 
tion petitioner only spent about two weeks in this country, 
this being in 1927. Petitioner testified without contradic¬ 
tion that the salaries in question were paid to him for per¬ 
sonal services performed in France and Monte Carlo, as 
an officer or representative of the companies. The Board 
held, in accordance with the decided cases, that the place 
where services are performed determines the source of the 
compensation therefor. Notwithstanding such uncontra¬ 
dicted evidence, notwithstanding the legal presumption 
that the salaries were “earned income” which arose from 
the Commissioner’s determination to that effect and not¬ 
withstanding the obvious fact that the salaries must neces¬ 
sarily have been earned abroad by reason of peti- 
56 tioner’s almost continuous residence there, the 
Board held that 4 4 the evidence fails to show that the 
salaries in question represented earned income from 
sources without the United States.” 

During the years 1925, 1926 and 1927 petitioner entered 
into certain gambling transactions at Monte Carlo, where 
gambling is permitted by law. In his income tax returns 
for such years he claimed deductions for the amounts of net 
losses sustained for each year in such gambling trans¬ 
actions, asserting such claim under the provisions of Sec. 
214 (a) (5) of the Revenue Acts of 1924 and 1926, which 
provides for the deduction from gross income of “losses 
sustained during the taxable year * * * if incurred in 

any transaction entered into for profit.” 

In his defieiencv notices the Commissioner disallowed the 
deductions claimed for lack of proof of the amount of the 
losses. From the evidence the Board found as a fact that 
petitioner had sustained net losses in gambling in the 
amounts of $11,300, $9,000 and $9,804 for 1925, 1926 and 
1927, respectively. However, the Board approved the 
Commissioner’s disallowance of the deductions on the 
ground that there was no evidence as to whether the gam¬ 
bling transactions were “incurred in any transaction 
entered into for profit.” 

The pleadings before i the Board raised no issue as to 
whether the gambling transactions were entered into for 
profit, the issue raised thereby being the amounts of the 
losses, and the proof conformed to the pleadings. The 
Commmissioner did not in his deficiency notices nor in his 
pleadings nor in any brief or argument suggest that the 
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transactions were not entered into for profit!. Such issue 
was not presented or argued to the Board, wdiich of its own 
volition suggested such issue, and decided the same against 
petitioner. j 

Two members of the Board dissented from! the majority 
opinion holding against the petitioner on these two issues. 

III. A review by the Court of Appeals of tpe District of 
Columbia of the said decision of the Board of; Tax Appeals 
is sought in this petition pursuant to Sec. 1001 of the 
Revenue Act of 1926, as amended by Sec. 603 of the Reve¬ 
nue Act of 1928. Pursuant to Sec. 1002 (d) of the 

57 Revenue Act of 1926 the petitioner and the Commis¬ 
sioner have stipulated that the decision of the Board 
in this case may be reviewed by this Court. 

IV. The petitioner alleges that in the recprd and pro¬ 
ceedings before the Board, and in the findings of fact, 
opinion, decision and order of redetermination entered by 
the Board, manifest errors occurred to his prejudice, and 
he assigns the following errors therein u^on which he 
relies to reverse the said decision and ^>rder of re- 
determination : 

1. The Board erred in holding that there should be added 
to petitioner’s taxable income as reported in his 1926, 1927 
and 1928 returns the sums of $42,500, $47,500 and $47,500, 
respectively, representing salaries received by him in such 
years from domestic corporations, while petitioner was a 
bona fide non-resident of the United States for more than 
six months in each such taxable year. 

2. The Board erred in failing to hold that |such salaries 
are exempt from taxation as earned income from sources 
without the United States. 

3. The Board erred in holding that the evidence fails to 
show that the salaries in question represented earned in¬ 
come from sources without the United States] 

4. The Board erred in holding that it could not, on the 
record, determine that the petitioner performed any serv¬ 
ices outside of the United States for the companies from 
which he received said salaries. 

5. The Board erred in failing to hold that Such salaries 
constitute “earned income” received “from sources with¬ 
out the United States,” within the meaning pf the taxing 
acts. 
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6. The Board erred in failing to hold that there is a legal 
presumption, not overcome by any evidence in the record, 
that such salaries were ‘ 4 earned income,” within the mean¬ 
ing of the taxing acts, by reason of the determination of the 
Commissioner of Internal Revenue that these salaries were 
taxable as earned income. 

7. The Board erred in disregarding the uncontradicted 
testimony of petitioner and in failing to find as a fact that 
said salaries were paid to him for personal services per¬ 
formed in France i and Monte Carlo as an officer or 

58 representative of the companies paying him the 
salaries. 

8. The Board erred in holding that there should be added 
to petitioner’s taxable income as reported in his 1925, 1926 
and 1927 returns the sums of $11,500, $9,100 and $9,804, 
respectively, representing net gambling losses sustained by 
petitioner during said taxable years. 

9. The Board erred in failing to hold that such losses are 
allowable deductions from gross income in determining 
taxable net income for the respective years. 

10. The Board erred in holding that there was no evi¬ 
dence that such net gambling losses resulted from trans¬ 
actions entered into for profit. 

11. The sole issue raised by the Commissioner’s defi¬ 
ciency notices and by the pleadings before the Board being 
the determination of the correct amount of net gambling 
losses sustained by petitioner, the Board erred in not hold¬ 
ing that the amounts of losses established bv the evidence 
were allowable deductions. 

12. The Board erred in holding that the pleadings and 
record before it raise any issue between the parties as to 
whether the gambling transactions were entered into for 
profit. 

13. The Board erred in holding petitioner should adduce 
evidence upon an issue not raised by the pleadings or 
record before it. 

14. The Board erred in failing to hold that there is a 
presumption of fact that a gambling transaction is entered 
into for profit. 

15. The Board erred in failing to hold that the evidence 
establishes as a fact that the gambling transactions w T ere 
entered into for profit. 
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Wherefore the petitioner prays that the decision and 
order of redetermination of the United States Board of 
Tax Appeals in this case be reviewed by the Court of 
Appeals of the District of Columbia; that a transcript of 
the record be prepared in accordance with the law and the 
rules of said Court and transmitted to the Clerk of said 
Court; and that appropriate action be taken tq the end that 
the errors complained of may be reviewed and corrected by 
said Court. 

Respectfully submitted, 

JAMES CRAIG PEACOCK, 
CLAUDE E. KOSS, | 

JOHN W. TOWNSEND, 

Attorneys for Petitioner fin Review . 

59 District of Columbia, ss : 

John W. Townsend, being duly sworn on o^th, says that 
he is one of the attorneys of record for the ^bove named 
petitioner on review; that he has read the foregoing peti¬ 
tion for review and is familiar with the statements therein 
contained; and that the facts and matters therein stated are 
true to the best of his knowledge, information land belief. 

JOHN W. TOWNSEND. 

Subscribed and sworn to before me this 27th day of July, 
1932. 

[seal.] FRANCIS L. NEUBECK, 

Notary Public , D. C. 

60 [Stamp:] United States Board of Tax Appeals. 

Filed Nov. 1, 1932. 

In the Court of Appeals of the District of j Columbia. 

B. T. A. Docket Nos. 31931, 46569, 4^422. 

Louis D. Beaumont, Petitioner on Review, 

v. 

i 

Commissioner of Internal Revenue, Respondent on 

Review. 

Notice of Filing Petition for Review. 

To C. M. Charest, Esq., 

General Counsel, Bureau of Internal Revenue, 
Attorney for Respondent on Review :j 

You are hereby notified that the above namM petitioner 
on the 1st day of November, 1932, filed with the Clerk of 
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the United States Board of Tax Appeals at Washington, 
D. C. a petition for review hv the Court of Appeals of the 
District of Columbia, of the decision and order of redeter¬ 
mination of the said Board in the above entitled proceeding. 
A copy of the petition for review and assignments of error 
as filed is served herewith. 

JAMES CRAIG PEACOCK, 
CLAUDE E. KOSS, 

JOHN W. TOWNSEND, 

Attorneys for Petitioner on Review. 

Personal service of a copy of the petition for review and 
assignments of error in the above entitled cause together 
with the foregoing notice of filing is hereby acknowledged 
this 1st dav of November, 1932. 

C. M. CHAREST, 

General Counsel , 

Bureau of Internal Revenue, 
Attorney for Respondent on Review. 

61 [Stamp:] United States Board of Tax Appeals. 

Lodged Nov. 1, 1932. 

In the Court of Appeals of the District of Columbia. 

B. T. A. Docket Nos. 31931, 46569, 49422. 

Louis D. Beaumont, Petitioner on Review, 

v. 

* 

Commissioner of Internal Revenue, Respondent on 

Review. 

Statement of Evidence. 

The above entitled causes, having been duly consolidated 
for hearing by order entered Februarv 5, 1931, came on 
for hearing before the United States Board of Tax Appeals 
at Washington, D. C., the Hon. Charles P. Smith, presiding, 
on May 26,1932, John W. Townsend, Esq., representing the 
petitioner and Otis J. Tall, Esq., representing the respond¬ 
ent. All of the evidence introduced by the parties to the 
above entitled cause which is material to the determination 
of the assignment of errors set out by the petitioner in his 
petition for review by the court of the decision of the Board 
is as follows: 
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Counsel for petitioner introduced in evidence the follow¬ 
ing portions of a deposition of Louis D. Beaumont duly 
taken before a Commissioner at Paris, France, on May 15, 
1931, upon written interrogatories: 

Upon interrogatories on direct examinatio 
in such deposition testified: 

His name is Louis D. Beaumont and his pi^sent address 
is Cap d’Antibes, France. He is the petitioner in these 
proceedings. He has resided outside of the United States 
about 18 years. During the calendar years 1926, 1927 and 
1928 he resided in France and at Monte Carlo, Principality 
of Monaco. During such years he made onp visit to the 
United States in October, 1927, for a period of about two 
weeks. His attention being called to the Stipulation of 
Facts filed herein, he says that the salaries set forth in 
paragraph numbered two thereof were paid to him “for 
personal services performed as an officer of such com¬ 
panies. With respect to the first three companies he was 
directly responsible and handled all their busifiess affairs.” 
In the case of each of the four concerns therein mentioned 
the services were performed in France and Monte Carlo. 
The business offices of Beaumont Investment Trust, Dayton 
Securities Corporation and Beaumont Investment Com¬ 
pany were maintained in his residences in| France and 
Monte Carlo. The statutory offices of tjhe Beaumont 
62 Investment Company and Dayton Securities Com¬ 
pany are care of Registrar and Transfer Company, 
Wilmington, Delaware. The Beaumont Investment Trust 
is a Massachusetts Trust and has no America^ office. Dur¬ 
ing the years 1926, 1927 and 1928 these three concerns did 
not pay salaries to any officer, other than hijmself. Com¬ 
mercial Investment Trust, Inc., is a financing company lo¬ 
cated at No. 1 Park Avenue, New York City. During the 
years in question this corporation had business interests 
in France, doing the same character of business as in New 
York City. In response to the question, “State in some 
detail the nature of the services which you rendered to this 
corporation”, he testified: “I am acting in thfe capacity of 
their representative in France.” 

4—5870a 


p said witness 
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The gambling losses claimed as deductions in his 1925, 

1926 and 1927 returns, and denied by the Commissioner in 
determining his income taxes, were incurred at Monte 
Carlo, Principality of Monaco. Gambling is permitted by 
law in such country. He is able to state, independently of 
any records and from his own recollection, the amounts of 
his net gambling losses in each of the years 1925, 1926 and 
1927. He has simple memoranda showing the total loss 
for 1925, 1926 and 1927, the net loss for 1925 being $11,300, 
the net losses for 1926 being $9,100 and the net losses for 

1927 being $9,804. He kept a memorandum of profits and 
losses playing roulette and chemin de fer. He made affi¬ 
davit to this effect and sent it forward to his auditors. To 
show his gains and losses in gambling transactions he kept 
a simple memorandum each time he played. These records 
were kept by him and were destroyed after he had sent a 
report to his auditors of the total for each year. He has 
no such records now, since after reporting the total losses 
from memorandum records for each year he did not think it 
necessary to keep them. At the times his 1925, 1926 and 
1927 returns were prepared the records he had available 
were a bank account and memorandum records, also memo¬ 
randum from the Casino of cash on hand, and he reported 
all this to his auditors. The losses claimed were net losses 
resulting after allowance for all gains or profits at gam¬ 
bling in said years. The amounts claimed in his returns as 
deductions for such losses were ascertained from reports 
from the bank and his personal memoranda which he sent 
to his auditors. He feels certain that the amount claimed 
was the minimum amount of his losses. Asked to state the 

reason for this statement he replied, “The reason is 
63 that I am truthful.” He has had net gains from 

gambling losses and reported the same as income in 
his tax returns. 

Upon redirect interrogatories said witness in such depo¬ 
sition testified: 

In response to a question as to why he could not state 
from his own recollection the deposits and withdrawals 
from his so-called hazard account, he said: 

“I have no records available giving details of deposits 
or withdrawals, but I did have such records at one time, 
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and since I was only interested in the amount of j net profits 
and net losses, only this latter fact became fixed in my 
mind; and those amounts became fixed in my mihd because 
from time to time some question has been raised with ref¬ 
erence thereto which has kept the amounts alive! in my rec¬ 
ollection. At the time my returns were prepared I had a 
memorandum of the amount and have naturally been able 
to refresh my memory from copies of my returns which 
were prepared from actual records, so the gambling losses 
are known to me personally to represent the Actual total 
losses.” 

Counsel for petitioner introduced in evidence a written 
Stipulation as to Facts, duly signed by counsel for the re¬ 
spective parties, providing, so far as here material, as fol¬ 
lows: 

“1. The petitioner, a citizen of the United $tates, now 
resides in France. He resided in France for more than 
six months during each of the years 1924 to 1928, inclusive. 

2. The petitioner, during the years 1926 to 1928, inclusive, 
received salaries from certain companies as follows: 


Company. 

1926. 

1927. 

1928. 

Beaumont Investment Co. 

$12,500 

$12 500 

$12,500 

Dayton Securities Co. 

17,500 

17J500 

17,500 

Beaumont Investment Trust. 

5,000 

lOjOOO 

10,000 

Commercial Investment Trust Corporation... 

7,500 

7*500 

7,500 

Total. 

$42,500 

$47,1500 

$47,500 


The Beaumont Investment Trust is a Massachusetts 
Trust which, for the purpose of Federal taxation, is treated 
as a domestic corporation. The Dayton Securities Com¬ 
pany, the Beaumont Investment Company and the Commer¬ 
cial Investment Trust Corporation are domestic corpora¬ 
tions. During the years 1926, 1927 and 1928 thp petitioner 
was the sole owner of all the outstanding capital stock 
and/or participating shares of the Beaumont Investment 
Company and the Beaumont Investment Trust, j During the 
year 1928 the petitioner acquired all of the Outstanding 
capital stock of the Dayton Securities Compan^ and there¬ 
after, at all times material herein, was the sole owner of 
the said stock. During all the years 1926, 1927 and 1928, 
the petitioner was the president of the Beauniont Invest¬ 
ment Company, the Dayton Securities Company and the 
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Beaumont Investment Trust, which were holding com¬ 
panies for the petitioner’s securities. During said years, 
the petitioner was a minority stockholder and vice-presi¬ 
dent of the Commercial Investment Trust Corporation.” 

******* 

“3. In his returns for the years 1926, 1927 and 1928, the 
petitioner did not report as a part of his gross income sal¬ 
aries received by him as set forth in Paragraph 2 
64 above. In his deficiency notice dated October 12, 
1929, the respondent increased the petitioner’s tax¬ 
able net income for the years 1926 and 1927 in the respec¬ 
tive amounts of $40,000 and $47,500 on account of such un- 
reported salaries. In his deficiency notice dated May 5, 
1930, the respondent increased the petitioner’s taxable net 
income for the year 1928 in the amount of $47,500, on ac¬ 
count of such unreported salaries. If the salaries so re¬ 
ceived by the petitioner constitute taxable income, within 
the meaning of the law and regulations governing, the net 
income of the petitioner, as reported in his return for the 
year 1926, should be increased by the amount of $42,500, 
instead of $40,000, by which latter amount the respondent 
increased the petitioner’s net income for that year, as above 
set forth. The amounts by which the respondent increased 
the petitioner’s taxable net income for the years 1927 and 
1928 on account of such unreported salaries, represent the 
correct amount of salaries received by the petitioner during 
those years from the companies mentioned.” 

Counsel for petitioner introduced in evidence, without 
objection, the following documents: 

Ex. 1. Revenue Agent’s Report dated May 7,1927, cover¬ 
ing the years 1924 and 1925, which report is referred to in 
the deficiency notice covering those years, such report be¬ 
ing offered and received in evidence solely for the purpose 
of showing adjustments made by the Commissioner and 
his computation, the deficiency notice not being complete 
in itself. Said report shows that a deduction of $11,300 
claimed in taxpayer’s 1925 return as gambling losses was 
disallowed by the agent with the following explanation: 
“ Gambling losses in Monte Carlo, Europe, disallowed—no 
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record or proof of same other than a commuhication to the 
effect that these losses were sustained at Monte Carlo.” 

Ex. 2. Revenue Agent’s Report dated July 24, 1928, 
covering the year 1926, being offered and received in evi¬ 
dence for the same purpose. Said report shbws that a de¬ 
duction of $9,100 claimed in taxpayer’s 1926 return was 
disallowed with the following explanation: “Gambling 
losses disallowed—no record or proof of same other than 
a communication to the effect that these looses were sus¬ 
tained in Monte Carlo.” 

Ex. 3. Revenue Agent’s Report dated Janfuary 31, 1929, 
covering the year 1927, being offered and received in evi¬ 
dence for the same purpose. Said report shows that a de¬ 
duction of $9,804 claimed in taxpayer’s 1927 return was 
disallowed with the following explanation: “Deduction of 
$9,804.00 claimed for Gambling losses at Monte Carlo dis¬ 
allowed as no record or proof of losses other than a com¬ 
munication to the effect that losses were sustained were 
available. Similar losses in previous years were disallowed 
for same reason.” Said report further shovts the addition 
of $47,500 to income as reported in taxpayer’s 1927 return 
on account of “Salaries” claimed by taxpayer to have been 
earned abroad and therebv non-taxable. 

Ex. 4. Revenue Agent’s Report dated December 14,1929, 
covering the year 1928, being offered and received in evi¬ 
dence for the same purpose. Said report shows the addi¬ 
tion of $47,500 to income as reported in taxpayer’s 1928 
return on account of “Salaries Originally bmitted” and 
claimed to be exempt from tax. Said repdrt also shows 
that in computing the alleged deficiency in t^,x of $8,404.51 
a credit for earned income in the amount oi’ $220 was al¬ 
lowed, said credit being based upon an earned net income 
of $30,000, the maximum allowed by law. 

65 Whereupon the petitioner rested his case. 

i 

Counsel for respondent introduced in evidence the cross 
examination of Louis D. Beaumont, hereinbefore referred to, 
together with Exhibits F to Q, inclusive, thereto attached, 
as follows: 

Upon cross-interrogatories said witness in such depo¬ 
sition testified: 
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Upon his visit to the United States he had one or two 
talks with an officer of the Commercial Investment Trust, 
Inc., in reference to their business in France which he 
represents. He did not conduct any other business in con¬ 
nection with the Beaumont Investment Company, Dayton 
Securities Company, Beaumont Investment Trust and 
Commercial Investment Trust, with the exception that he 
called on his auditors in reference to various correspond¬ 
ence regarding his companies. He did not maintain a resi¬ 
dence in the United States during 1926,1927 and 1928. His 
attention being called to 12 photostatic copies of income tax 
returns of the four companies above referred to, he was 
asked to state by whom the stock of such corporations was 
owned during each of the years 1926, 1927 and 1928. He 
answered that he is President of the Beaumont Investment 
Trust, also President of Beaumont Investment Company, 
of which he owns virtually all the shares. He is also Presi¬ 
dent of Dayton Securities Company and all the shares of 
the said company issued are owned by the Beaumont In¬ 
vestment Trust. Some of the securities owned by the four 
corporations are held in the United States and some 
abroad. 

In reply to the question, “What was the total amount of 
winnings deposited by you in your so-called ‘hazard ac¬ 
count ’ in 1925, 1926 and 1927/’ he replied: “All the memo¬ 
randum records were sent to my auditors, so I have no way 
of determining the exact amount but have a memorandum 
of the total losses for each year.” He is not able to state 
independently of records and from his own recollection 
what deposits and withdrawals he made from his so-called 
hazard account during the years 1925,1926 and 1927. With¬ 
drawals from his hazard account during such years were 
utilized for gambling purposes. 

Counsel for respondent introduced in evidence, without 
objection, the following documents: 

66 

Exhibit 

Xo. Description. 

F. 1926 Corporation Income Tax Return of Beaumont 

Investment Company. 

G. 1928 Corporation Income Tax Return of Beaumont 

Investment Company. 
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No. Description. 

H. 1926 Corporation Income Tax Return of! Dayton Se¬ 
curities Company. 

I. 1927 Corporation Income Tax Return of Dayton Se¬ 

curities Company. 

J. 1928 Corporation Income Tax Return o^ Dayton Se¬ 

curities Company. 

K. 1926 Corporation Income Tax Return of Beaumont 

Investment Trust. 

L. 1927 Corporation Income Tax Return 6f Beaumont 

Investment Trust. j 

M. 1928 Corporation Income Tax Return pf Beaumont 

Investment Trust. ! 

N. 1926 Corporation Income Tax Return of! Commercial 

Investment Trust Corporation. 

O. 1927 Corporation Income Tax Return ofj Commercial 

Investment Trust Corporation. 

P. Amended 1927 Corporation Income Tax Return of 

Commercial Investment Trust Corporation. 

Q. 1928 Corporation Income Tax Return ofj Commercial 

Investment Trust Corporation. 

R. 1926 Income Tax Return (Form 1040) of Louis D. 

Beaumont. ! 

. [ 

The said Corporation Income Tax Returns (Form 1120) 
of Beaumont Investment Company for the calendar years 
1926 and 1928 show the following facts: the address of the 
corporation is c/o Registrar and Transfer Company, Wil¬ 
mington, Delaware; it vras incorporated under the laws of 
Delaware on November 2, 1923; kind of business? “Invest¬ 
ment Corporation holding securities of domestic corpora¬ 
tions”; only compensation paid to officers w^s $12,500 in 
each year, paid to Louis D. Beaumont, President, who 
owned 28,337 shares of common stock; items! of gross in¬ 
come, deductions, net income and tax due as follows: 

7 7 
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Gross Income: 

Interest... 

Profits on sale of stocks and rights. . 
Dividends on Domestic Corporations 

Totals. 


1926. j 1928. 

$24,907.29 $59,126.34 

12,861.34 137,505.21 

205,226.94 208,556.29 

$242,995.4)7 $405,187.84 
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Deductions: 

1926. 1928. 

Compensation of Officers. $12,500.00 $12,500.00 

Interest. 316.71 

Taxes. 3,251.00 100.00 

Dividends.J. 205,226.94 208,556.29 

General Expense. i . 2,207.16 2,512.% 

Total.I. $223,185.10 $223,985.% 

Net Taxable Income. $19,810.47 $181,201.88 

Tax Due. $2,404.41 $21,744.22 

And a summary of the Balance Sheets, which were included 
in said returns, is as follows: 

:12/31/26. 1/1/28. 12/31/28. 

Assets: 

Cash. $80,598.11 $91,149.50 $45,984.31 

Accounts Receivable. 4%,150.41 544,375.97 1,199,169.44 

Stocks of Domestic corpora¬ 
tions. 2,289,643.14 2,046,043.14 1,821,905.53 

Mortgages. 148,500.00 298,500.00 270,001.00 

Totals. $2,924,891.66 $2,980,068.61 $3,337,%0.28 

Liabilities: 

Accounts Payable. None $25,336.80 $39,690.00 

Common Stock. $2,833,700.00 2,833,700.00 2,833,700.00 

Surplus. 91,191.66 121,031.81 463,670.28 

Totals. $2,924,891.66 $2,980,%8.61 $3,337,%0.28 


The said Corporation Income Tax Returns (Form 1120) 
of Dayton Securities Company for the calendar years 1926, 
1927 and 1928 show’, the following facts: the address of the 
company is c/o Registrar and Transfer Company, Wil¬ 
mington, Delaware; it was incorporated under the laws of 
Delaware on December 5, 1923; the business of the com¬ 
pany was stated to be Investment Corporation holding 
Securities of domestic corporations;” the only compensa¬ 
tion paid to officers was that paid to Louis D. Beaumont, 
President, being in the amount of $17,500 for each of said 
years; that during 1926 and 1927 Louis D. Beaumont owned 
none of the stock of the corporation, but in 1928 he owned 
34,460 shares of its common stock; items of gross 
68 income, deductions, net income, and tax due as 
follows: 


1926. 1927. 1928. 

Gross Income: 

Interest .i.. $22,797.29 $36,651.65 $52,920.50 

Profit on sale of stocks. None 89,363.63 2,036.% 

Dividends on stock of Domestic cor¬ 
porations.:.. 202,781.25 265,107.89 262,426.52 

Totals. $225,578.54 $391,123.17 $317,383.98 
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Deductions: 


JL/CU UV UUUO . 

1926. 

1927. 

1928. 

Compensation of officers. 

Interest. 

Taxes. 

Dividends. 

Miscel. and General Expenses.... 

$17,500.00 

1,449.26 

8,811.50 

202,781.25 

2,300.10 

$17,50(^.00 

9,543.48 

62.50 

265,107.89 

2,324.60 

$17,500.00 

7,507.27 

125.00 

262,426.52 

2,277.00 

Totals. 

.. $232,842.11 

$294,53^.47 

$289,835.79 

Net Taxable Income (or Loss)..., 

($7,263.57) 

$96,584.70 

7 i 

$27,548.19 

Tax Due. 

None 

13,03^.93 

3,305.78 


An official notation upon the face of the said 1927 return 
shows that on August 31,1929, the Commissioiier of Internal 
Revenue assessed an additional tax of $18,594.24 upon the 
audit of said return. And a summary of the Balance 
Sheets, which were included in said returns, is as follows: 


Assets: 

Cash. 

Accounts Receivable. 

Stocks of Domestic Corpora¬ 
tions . 

Demand Loans and Mort¬ 
gages. 

12/31/26. 

$105,717.04 

182,184.86 

3,140,477.56 

210,000.00 

12/31/27J 

$14,311.k) 
390,446.^2 

2,987,182.21 

488,450. j)0 

12/31/28. 

$46,339.29 

597,364.08 

2,925,897.26 

422,350.00 

Totals. 

$3,638,379.46 

$3,880,390. j53 

$3,991,932.59 

Liabilities: 




Accounts Payable. 

Common Stock. 

Surplus. 

$85,743.30 

3,446,000.00 

106,636.16 

$198,666.^8 

3,446,000.00 

235,723.^5 

i 

$153,883.06 

3,446,000.00 

392,049.53 

Totals. 

$3,638,379.46 

$3,880,390. j>3 

$3,991,932.59 


The said Corporation Income Tax Returns! (Form 1120) 
of Beaumont Investment Trust for the calendar years 1926, 
1927, and 1928 show the following facts: the pddress of the 
trust is 55 avenue du Bois de Boulogne, Pari^, France, with 
instructions to address all communications c/o| Touche Niven 
& Co., accountants, 80 Maiden Lane, New Yorlf:, N. Y.; it was 
organized under the laws of Massachusetts on July 9,1918; 
kind of business, “Trust Estate’’; main income-producing 
business, “Investments”; compensation paidjto officers, $5- 
000 in 1926 and $10,000 in 1927 and 1928; such com- 
69 pensation paid to Louis D. Beaumont, President and 
Trustee, owning 1,000 participation shares; items of 
gross income, deductions, net income and tax due as follows: 
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Gross Income: 

Interest. 

Dividends on Stock of Domestic 

Corporations. 

Loss on sale of stocks and bonds... 


1926. 


1927. 


1928. 


$5,199.61 $17,960.79 $20,584.16 


200,097.S8 


241,477.00 135,185.00 

. (254.61) 


Totals. $205,297.49 $259,437.79 $155,514.55 


Deductions: 

Compensation of officers 

Interest. 

Taxes. 

Dividends. 

General Expenses. 


$5,000.00 

884.85 

18,181.00 

200,097.88 

1,333.80 


$10,000.00 $10,000.00 


338.41 . 

241,477.00 135,185.00 

1,325.00 11,599.60 


Totals. $225,497.53 $253,140.41 $156,784.60 

Net Taxable Income (or loss)($20,200.04) $6,297.38 ($1,270.05) 


Tax Due. 


None 


$580.15 


None 


And a summary of the Balance Sheets, which were included 
in said returns, is as follows: 


12/31/26. 12/31/27. 12/31/28. 

Assets m 

Cash.!. $11,424.03 $4,344.03 $40,860.73 

Accounts Receivable. 188,702.19 338,595.59 451,948.89 

Obligations of a State, Terri¬ 
tory, or any politick sub¬ 
division thereof, or the 

District of Columbia. ! 365,681.24 365,681.24 229,831.79 

Securities issued under the 
Federal Farm Loan Act, or 

under such Act as amended ! 50.812.50 50,812.50 25,187.50 

Stocks of Domestic Corpora¬ 
tion. 1,668,670.97 1,668,670.97 1,625,221.31 

Mortgages and Loans. 21,826.61 1.00 1.00 

$2,307,117.54 $2,428,105.33 $2,373,051.22 

Liabilities: 

Accounts Payable. I $17,215.29 $11,803.70 $8,847.29 

Participating Shares. 100,000.00 100,000.00 100,000.00 

Surplus andUndivided Profits. 2,189,902.25 2,316,301.63 2,264,203.93 

Totals. $2,307,117.54 $2,428,105.33 $2,373,051.22 


The said Corporation Income Tax Returns (Form 1120) of 
Commercial Investment Trust Corporation for the calendar 
years 1926,1927 and 1928 show the following facts: the ad¬ 
dress of the corporation is One Park Avenue, New York, 
N. Y.; it was incorporated January 29,1924, under the laws 
of Delaware; its business is that of i ‘Holding Com- 
70 pany”; its main-income producing business is “In¬ 
vestment and commercial banking”; all its said 
returns were consolidated returns, its affiliated companies 
being Commercial Investment Trust Incorporated, C.T. T. 


























59 


DAVID BURNET, COMMR. OF INT. REVENUE. 


Corporation, Mercantile Acceptance Company^ Insurers Ex¬ 
change Corporation, Carolina Credit Compaiiy, and Perer- 
les-Buhler & Co., Inc.; the schedules of compensation of offi¬ 
cers attached to its said returns show as to L. D. Beaumont: 


Commercial Investment Trust 
Corporation: 

Time devoted. 

Shares Common stock owned. 

Shares preferred stock owned. 

Title. 

Salary. 

Commercial Investment Trust 
Incorporated: 

Title. 

Salary. 


1926. 

1927. 

1928. 

Part 

Part 

Part 

5,722 

5,722 

1,513 

475 

475 

2,933 

Vice-pres. 

Vice-pres. 

Vice-pres. and 
Asst. Secy. 

None 

None | 

1 

None 

Vice-pres. 

Vice-pres. 

Vice-pres. 

$7,500 

$7,500 

$7,500 


And schedules attached to said returns further show as to 
Commercial Investment Trust Incorporated:! 


1926. 1927. 1928. 


Total number of officers. 14 16 19 

Total salaries paid. $196,437.50 $242,519j85 $251,700.00 

Net income. 2,009,264.60 1,678,315|94 3,043,728.98 


Said 1926 return of Louis D . Beaumont shows among 
other things, that it was filed with the office of the Collector 
of Internal Revenue at Baltimore, Md.; that in computing 
net income taxpayer claimed a deduction pf $9,100 for 
“Gambling losses in Monte Carlo, Monaco”; that the net 
income reported was $208,829.33; and that thp tax due upon 
such return was $33,411.98. 

Whereupon the respondent rested his case. 

The foregoing is the substance of all the testimony and 
evidence material to the issues raised by the Assignments of 
error in the petition for review which was adduced before the 
Board at the hearing of this case, and together tvith the plead¬ 
ings is all that was considered by the Board a^ a basis of its 
decision and final order of redetermination Entered herein 
as to such issues. 

71 Whereupon for the purpose of court review of said 
decision and order, the foregoing statement of evi¬ 
dence considered as material to the assignments of error is 
accordingly approved and signed by a membei[ of the United 
States Board of Tax Appeals this 16 day of November, 1932. 

CHARLES P. SMITH, 
Member United States Board of Tax Appeals. 
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72 [Stamp:] United States Board of Tax Appeals. 

Filed Nov. 1, 1932. 

In the Court of Appeals of the District of Columbia. 

B. T. A. Docket Nos. 31931, 46569, 49422. 

Louis D. Beaumont, Petitioner on Review, 

v. 

Commissioner of Internal Revenue, Respondent on 

Review. 

Prcecipe for Transcript of Record . 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, and within 60 days from the date 
of filing of the petition for review in the above entitled pro¬ 
ceeding, transmit to the Clerk of the Court of Appeals of 
the District of Columbia certified copies of the following 
documents: 

1. Docket entries of proceedings before the Board under 
Docket No. 31931. 

2. Docket entries of proceedings before the Board under 
Docket No. 46569. 

3. Docket entries of proceedings before the Board under 
Docket No. 49422. 

4. The petition and exhibit thereto, the answer and peti¬ 
tioner’s motion to amend under rule 18 in Docket No. 31931. 

5. The amended petition and exhibit there-, the answer 
to the petition and amended petition, petitioner’s motion to 
amend under rule 18, and respondent’s motion to amend 
under rule 18 (R. 13), in Docket No. 46569. 

6. Petition and exhibit thereto, the answer to the petition 
and petitioner’s motion to amend under rule 18, in Docket 
No. 49422. 

7. Findings of Fact and Opinion of the Board. 

8. Decision of the Board. 

9. Stipulation under Section 1002 of Revenue Act of 1926. 

10. Petition for Review. 
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11. Notice of filing petition for review and proof of 
service. 

12. Statement of the evidence. 

13. This Praecipe. 

JAMES CRAIG PEACOCK, 
CLAUDE E. KOSS, j 
JOHN W. TOWNSEND, 

Attorneys for Petitioner on Review. 

Service of a copy of the foregoing praecipe is acknowl¬ 
edged this 1st day of November, 1932. j 

C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue, 
Attorney for Respondent on Review. 

j 

73 United States Board of Tax Appeals, Washington. 

Docket Nos. 31931, 46569, and 49422. 

Louis D. Beaumont, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board oi| Tax Appeals, 
do hereby certify that the foregoing pages, |l to 72, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record;in my office as 
called for by the Praecipe in the appeal (pr appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my jhand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 5th day of De¬ 
cember, 1932. 

[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE, 

Cleric United States Board of Tax Appeals. 

i 
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74 In the Court of Appeals of the District of Columbia. 

No. 5870. 

Louis D. Beaumont, Petitioner on Review, 

v. 

Commissioner of Internal Revenue, Respondent on 

Review. 

Petitioner's Designation of Parts of Record to be Printed . 

Now comes the petitioner by his attorneys, and, pursuant 
to paragraph 5 of Rule No. VI of the Court’s Rules of Prac¬ 
tice asserts his intention to prosecute on this appeal each 
and every error assigned in the petition for review filed 
herein, and designates the following parts of the record 
which he thinks necessary for the consideration of the ques¬ 
tions involved (the pages designated being the pages of the 
transcript as prepared by the Clerk of the Board of Tax 
Appeals) to wit: 

Pages 7 and 8; 

Pages 10 to 18, both inclusive; 

Pages 20 to 29, both inclusive; 

Pages 31 to 59, both inclusive, and 

Pages 61 to 71, both inclusive. 

Respectfullv submitted, 

JAMES CRAIG PEACOCK, 
CLAUDE E. KOSS, 

JOHN W. TOWNSEND, 

Attorneys for Petitioner . 

Service of a copy of the foregoing designation of parts to 
record to be printed is acknowledged this 9th day of De¬ 
cember, 1932. 

C. M. CHAREST. 

R. L. W. 

75 [Endorsed:] In the Court of Claims of the District 
of Columbia. No. 5870. Louis D. Beaumont, Peti¬ 
tioner on Review, v. Commissioner of Internal Revenue, 
Respondent on Review. Petitioner’s designation of parts 
of record to be printed, James Craig Peacock, Attorney 
and Counselor at Law, 1366 National Press Building, Wash- 
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ington, D. C. John W. Townsend, Attorney and Counselor 
at Law, 1366 National Press Building, Washington D. C. 
Court of Appeals, District of Columbia. Filed Dec. 9, 1932. 
Henry W. Hodges, Clerk. 

76 In the Court of Appeals of the District of Columbia. 

No. 5870. 

Louis D. Beaumont, Petitioner on Review, 

v. 

j 

Commissioner of Internal Revenue, Respondent on 

Review. 

Respondent's Designation of Parts of Record to be Printed . 

Now comes the respondent, by his attorney, |C. M. Charest, 
General Counsel, Bureau of Internal Revenue^ and pursuant 
to paragraph 5 of Rule No. VI of the Court’s Rules of Prac¬ 
tice asserts his intention to defend on this appeal as to each 
and every alleged error assigned in the petition for review, 
and says that, 

Whereas, counsel for the petitioner on December 9, 1932, 
filed a designation of parts of the record whjich they think 
necessary for the consideration of the questions involved, 
and 

Whereas, said designation by counsel for |the petitioner 
omits parts of the record which the respondent deems essen¬ 
tial to show jurisdiction and the nature of the evidence 
taken in this case, and 

Whereas, the respondent believes that the entire record 
as prepared by the Clerk of the Board of Tax Appeals is 
material, and 

Whereas, the saving to the petitioner in th0 cost of print¬ 
ing, through the omission of parts of the record not desig¬ 
nated by his attorneys, would be negligible when compared 
with the amount involved in this case; 

Now r Therefore, the respondent designates that the entire 
record included in the pages of the transcript as pre- 

77 pared by the Clerk of the Board of Tax Appeals be 
printed, which record consists of those pages desig- 
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nated by the petitioner and also such pages as have been 
omitted in the petitioner’s designation. 

C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue . 


Of Counsel: 


OTIS J. TALL, 

Special Attorney, 

Bureau of Internal Revenue . 


78 [Endorsed:] No. 5870. Louis D. Beaumont, Peti¬ 
tioner on Review, v. Commissioner of Internal Reve¬ 
nue, Respondent on Review. Respondent’s designation of 
parts of record to be printed. C. M. Charest, General Coun¬ 
sel, Bureau of Internal Revenue, Attorney for Respondent. 
Court of Appeals, District of Columbia. Filed Dec. 13, 
1932. Henry W. Hodges, Clerk. 

Endorsed on cover: Board of Tax Appeals. No. 5870. 
Louis D. Beaumont, appellant, vs. David Burnet, Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Dec. 9,1932. Henry W. Hodges, Clerk. 
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IN THE I 

I 

Court of Appeals, Btetrict of Columbia 


No. 5870. 

Louis D. Beaumont, Appellant , 

vs. I 

Guy T. Helvering, Commissioner of Internal Revenue, 

Appellee . 

I 

i 

BRIEF FOR APPELLANT. 


Statement of the Case. 

I 

This is a petition for review (R. 42-47) of a decision 
of the Board of Tax Appeals entered June 3, 1932 (R. 
40-41), and is prosecuted pursuant to Sec. lOO^L of the 
Revenue Act of 1926 (44 Stat. 109) as amended by 
Sec. 603 of the Revenue Act of 1928 (45 Stat. 873). 
In accordance with Sec. 1002(d) of the Revenu^ Act of 
1926 (44 Stat. 110) the petitioner and the Commis¬ 
sioner have stipulated that the decision of th<j Board 
may be reviewed by this Court (R. 41). 
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The Commissioner proposed to assess against peti¬ 
tioner additional income taxes aggregating $37,318.65 
(R. 29) for the years 1924 to 1928. The Commissioner 
issued three separate deficiency notices, the first (R. 
10-12) covering the taxable years 1924 and 1925 from 
which an appeal to the Board was taken under its 
Docket No. 31931 (R. 8-9), the second (R. 17-20) cov¬ 
ering the years 1926 and 1927 from which an appeal 
was taken under its Docket No. 46569 (R. 14-16), and 
the third (R. 25-27) covering the year 1928 from which 
an appeal was taken under its Docket No. 49422 (R. 

_ i 

23-24). The three Cases were consolidated for hearing 
(R. 29) and the Board promulgated a single opinion 
(R. 33-40) and findings of fact (R. 30-33) and entered 
but one decision (R. 40) covering all the alleged de¬ 
ficiencies. 

The assignments of error (R. 45-46) concern two 
issues, one as to the exemption from taxation of cer¬ 
tain salaries received by petitioner, and the other as 
to the deductibility of net gambling losses in ascer¬ 
taining petitioner’s taxable income. The first issue 
relates only to 1926,1927 and 1928, and the second only 
to 1925, 1926 and 1927. The aggregate amount of pro¬ 
posed additional taxes, as redetermined by the Board, 
for the years 1925 to 1928 is $30,675.81 (R. 41, 43). 
Since a small part of the deficiency for 1926 is not con¬ 
tested slightly less than such amount is still in contro¬ 
versy. 

The Questions. 

1. Are salaries for personal services rendered 
abroad to domestic corporations which were received 
in 1926, 1927 and 1928 by petitioner, a bona fide non¬ 
resident citizen of the United States, exempt from tax- 
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i 
i 

ation as earned income received from sources wfithout 
the United States? 

2. Are net losses sustained by petitioner ii^ gam¬ 
bling transactions during 1925,1926 and 1927 at ^lonte 
Carlo, where gambling was lawful, deductible in ascer¬ 
taining his taxable net income for such years? 

i 

Statutes Involved. 

I 

Sec. 213 of the Revenue Act of 1926 (44 Stat. 23) 
provides: 

“For the purposes of this title, except as other¬ 
wise provided in section 233—• 

****** 

(b) The term ‘gross income’ does not include 
the following items, which shall be exempt} from 
taxation under this title: 

i 

| 

# * * * # i • 

i 

(14) In the case of an individual citizen lof the 
United States, a bona fide non-resident of the 
United States for more than six months during 
the taxable year, amounts received from sources 
without the United States if such amounts con¬ 
stitute earned income as defined in sectiofi 209; 

* # # >> 

Sec. 209 of the Revenue Act of 1926 (44 Stat. 20) 
provides: 

“ (a) For the purposes of this section— 

(1) The term ‘earned income’ means wages, * 
salaries, professional fees, and other amounts re¬ 
ceived as compensation for personal services ac¬ 
tually rendered, but does not include that part of 
the compensation derived by the taxpayer for per¬ 
sonal services rendered by him to a corporation 
which represents a distribution of earnings or 
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profits rather than a reasonable allowance as com¬ 
pensation for the personal services actually ren¬ 
dered * * V’ 

Sec. 217 of the Revenue Act of 1926 (44 Stat. 30) 
provides: 

“(c) The following items of gross income shall 
be treated as income from sources without the 
United States: 

****** 

(3) Compensation for labor or personal ser¬ 
vices performed without the United States; 

* * * 99 

Sec. 116 of the Revenue Act of 1928 (45 Stat. 823) 
similarly provides: 

“In addition to the items specified in section 
22(b), the following items shall not be included in 
gross income and shall be exempt from taxation 
under this title: 

(a) Earned income from sources without 
United States.—In the case of an individual cit¬ 
izen of the United States, a bona fide nonresident 
of the United States for more than six months 
during the taxable year, amounts received from 
sources without the United States if such amounts 

constitute earned income as defined in section 31; 

* * * >> 

Sec. 31 of the Revenue Act of 1928 (45 Stat. 804) 
provides: 

“ (a) Definitions.—For the purposes of this sec¬ 
tion— 

(1) ‘Earned income’ means wages, salaries, pro¬ 
fessional fees, and other amounts received as com¬ 
pensation for personal services actually rendered, 



but does not include that part of the compensation 
derived by the taxpayer for personal services ren¬ 
dered by him to a corporation which represents a 
distribution of earnings or profits rathe^r than a 
reasonable allowance as compensation foij the per¬ 
sonal services actually rendered. ” 

i 

Sec. 119 of the Revenue Act of 1928 (45 Sj:at. 826) 
provides: 

I 

“(c) Gross income from sources without the 
United States.—The following items of ^ross in¬ 
come shall be treated as income from sources 
without the United States: 

# * * * * i * 

(3) Compensation for labor or personal ser¬ 
vices performed without the United Statics.” 

— 

i 

Sec. 214(a)(5) of the Revenue Act of 1926 (44 Stat. 
26), which was in effect for 1925 as well as J926 and 
1927, provides that in computing the taxabl^ net in¬ 
come of an individual there shall be allowed as a de¬ 
duction— j 

“losses sustained during the taxable yeai} and not 
compensated for by insurance or otherwise * * * 
if incurred in any transaction entered iinto for 
profit, though not connected with trade or busi¬ 
ness.” 

The Facts. 

i 

Petitioner is a citizen of the United States and has 
lived abroad for about 18 years (R. 30, 49). During 
the three years 1926, 1927 and 1928 he made only one 
visit to the United States, which was for a beriod of 
about two weeks (R. 30, 49), and maintained no resi- 
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dence in this county (R. 30, 49). It is not questioned 
but that within the meaning of the statutes above 
quoted he vras a bona fide non-resident of the United 
States for more than six months in each of the years 
mentioned (R. 35). 

During such years he was president of the Beau¬ 
mont Investment Company, the Dayton Securities 
Company and the Beaumont Investment Trust and 
was vice-president of the Commercial Investment 
Trust, Incorporated (R. 30-31). In each of such years 
he received salaries from these four concerns (R. 30), 
which salaries petitioner testified were paid to him 
“for personal services performed as an officer of such 
companies. With respect to the first three companies 
he was directly responsible and handled all of their 
business affairs” (R. 49), and with respect to the other 
company he acted “in the capacity of their represen¬ 
tative in France.” In case of each of the four con¬ 
cerns petitioner’s services were performed in France 
and Monte Carlo, Principality of Monaco (R. 49). 
No evidence was adduced as to the specific services 
rendered by petitioner, nor is there anything in the 
record to contradict his testimony that he did in fact 
render services to the several companies for which 
the salaries were received. 

Petitioner wes not even in the United States during 
the years 1926 and 1928 (R. 54). During the single 
short visit to this country in 1927 he had one or two 
talks wfith an officer of the Commercial Investment 
Trust, Inc., in reference to their business in France 
which he represented. He did not conduct any busi¬ 
ness in connection with the Beaumont Investment Com¬ 
pany, Dayton Securities Company, and Beaumont In¬ 
vestment Trust, with the exception that he called on 
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i 

i 

! 


auditors in reference to various correspondence re¬ 
garding the companies (R. 54). 

Petitioner did not include such salaries in his in¬ 
come tax returns (R. 31). On audit of the returns the 
Commissioner added the amounts thereof tp taxable 
income and thereby determined the larger part of the 
deficiencies in question (R. 18, 25). The Commissioner 
in the computation of these deficiencies at jthe same 
time considered and held such salaries to b^ “earned 
income” for the purpose of computing the petitioner’s 
earned income credit (R. 31). 


Notwithstanding the uncontradicted ahd unim¬ 
peached testimony that the salaries were received by 
petitioner for personal services actually rendered by 


him as an officer of the several companies and that such 
services were performed without the United States; 
notwithstanding such services must, by reason of pe¬ 
titioner’s almost continuous absence from tpe United 
States, have been rendered abroad; and noH r ithstand- 
ing that such salaries must on the record be deemed to 
have been received by petitioner for personal services 
rendered, because of the legal presumption arising 


from the Commissioner’s determination that isuch com¬ 


pensation is taxable as “earned income”—nevertheless 
the Board, with two members dissenting (RL 40), sus¬ 
tained the action of the Commissioner in including the 
salaries in taxable income oh the ground that (R. 37) 
“the evidence fails to show that the salaries in ques¬ 
tion represented earned income from sources without 
the United States.” There was no conflicting evi¬ 
dence, and the Board made no finding that the salaries 
constituted any thing other than compensation for ser¬ 
vices rendered abroad. 
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During the years 1925, 1926 and 1927, petitioner en¬ 
tered into certain gambling transactions at Monte 
Carlo (R. 33, 50) where gambling was permitted by 
law (R. 50). In his income tax returns for such years 
he claimed deductions for the amounts of the net losses 
sustained during each year in such transactions (R. 
33). In his deficiency notices the Commissioner dis¬ 
allowed the deductions so claimed (R. 33) for lack of 
proof as to the respective amounts of the losses (R. 
38, 52, 53, 12, 19, 20). From such holding by the Com¬ 
missioner the appeal to the Board was prosecuted and 
on the evidence the Board found as a fact that the ex¬ 
cess of petitioner’s losses over his winnings at gam¬ 
bling were in the amounts of $11,300, $9,000 and $9,804 
for 1925,1926 and 1927, respectively (R. 33, 38). How¬ 
ever, the Board, with two members dissenting, ap¬ 
proved (R. 38-39) the Commissioner’s disallowance of 
the deductions on the ground that there was no evi¬ 
dence as to whether the gambling transactions were 
“incurred in any transaction entered into for profit.” 

The pleadings before the Board (R. 8-13, 14-22) 
raised no issue as to whether the gambling transactions 
were entered into for profit. The Commissioner hav¬ 
ing denied the deductions for the losses on the ground 
of lack of records to prove the amounts thereof, the 
proof at the trial was directed solely to establishing 
such amounts. The Commissioner did not in his de¬ 
ficiency notices, nor in his pleadings, nor in any brief 
or argument before the Board suggest that the gam¬ 
bling transactions were not entered into for profit. 
Such question was not presented or argued to the 
Board, which of its own volition suggested that issue, 
and decided the same against petitioner. 



Assignment of Errors. 


The errors in the Board’s opinion and decision as¬ 
signed in the petition for review (R. 45-46) and here 
relied upon are as follows: j 

1. The Board erred in holding that there should be 

^ ! 

added to petitioner’s taxable income as reported in his 
1926,1927 and 1928 returns the sums of $42,500, $47,500 
and $47,500, respectively, representing salaries re¬ 
ceived by him in such years from domestic corpora¬ 
tions, while petitioner was a bona fide non-resident of 
the United States for more than six months in each 
such taxable year. j 

2. The Board erred in failing to hold that such 

salaries are exempt from taxation as earned income 
from sources without the United States. j 

3. The Board erred in holding that the evidence fails 
to show that the salaries in question represented earned 
income from sources without the United Stated 

4. The Board erred in holding that it could not, on 
the record, determine that the petitioner performed 
any services outside of the United States for the com¬ 
panies from which he received said salaries. 

5. The Board erred in failing to hold that sjuch sal¬ 
aries constitute “earned income” received! “from 
sources without the United States,” within th£ mean¬ 
ing of the taxing acts. 

6. The Board erred in failing to hold that thjere is a 
legal presumption, not overcome by any evidence in 
the record, that such salaries were “earned income,” 
within the meaning of the taxing acts, by reason of the 
determination of the Commissioner of Internal Reve¬ 
nue that these salaries were taxable as earned income. 

7. The Board erred in disregarding the unbontra- 
dicted testimony of petitioner and in failing to find as 


10 


a fact that said salaries were paid to him for personal 
services performed in France and Monte Carlo as an 
officer or representative of the companies paying him 
the salaries. 

8. The Board erred in holding that there should be 
added to petitioner’s taxable income as reported in his 
1925, 1926 and 1927 returns the sums of $11,500, $9,100 
and $9,804, respectively, representing net gambling 
losses sustained by petitioner during said taxable 
years. 

9. The Board erred in failing to hold that such losses 
are allowable deductions from gross income in deter¬ 
mining taxable net income for the respective years. 

10. The Board erred in holding that there was no 
evidence that such net gambling losses resulted from 
transactions entered into for profit. 

11. The sole issue raised by the Commissioner’s de¬ 
ficiency notices and by the pleadings before the Board 
being the determination of the correct amounts of net 
gambling losses sustained by petitioner, the Board 
erred in not holding that the amounts of losses estab¬ 
lished by the evidence were allowable deductions. 

12. The Board erred in holding that the pleadings 
and record before it raise any issue between the parties 
as to whether the gambling transactions were entered 
into for profit. 

13. The Board erred in holding petitioner should 
adduce evidence upon an issue not raised by the plead¬ 
ings or record before it. - 

14. The Board erred in failing to hold that there is 
a presumption of fact that a gambling transaction is 
entered into for profit. 

15. The Board erred in failing to hold that the evi¬ 
dence establishes as a fact that the gambling transac¬ 
tions were entered into for profit. 




T 
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Summary of Argument. 

* i 

A. REGARDING THE SALARY QUESTION. 

Page 

The salaries received in 1926, 1927 and 1^28 by 
petitioner, a bona fide non-resident citizen 6f the 
United States, for personal services rendered 
abroad to domestic corporations constitute darned 
income from sources without the United States, 
and accordingly are exempt from income tbx.... 13 

er as 
actu¬ 
ally rendered, and therefore constitute 
‘ 4 earned income”, within the meaning of 
the statute... 13 

(a) The Commissioner’s official deter¬ 

mination that the salaries received 
by petitioner constitute “earnfed in¬ 
come” must be presumed to bb cor¬ 
rect and to establish such ultimate 
fact, and under the circumstances of 
this case the Commissioner was es¬ 
topped to deny the correctness lof his 
finding. 16 

(b) The uncontradicted and unimpdached 

testimony of petitioner establishes 
that the salaries were received as 
compensation for services actually 
performed. 23 

(c) Other evidence fully corroborates the 

petitioner’s undisputed testimony 
that the salaries were received for 
services rendered.j 


I. The salaries were received by petitio^i 
compensation for personal services 


27 
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Page 

II. The salaries were received by petitioner as 
compensation for personal services per¬ 
formed by him without the United States, 
and therefore constitute income from 
‘ 4 sources without the United States,” 
within the meaning of the statute. 30 

B. REGARDING GAMBLING LOSSES. 

The net losses sustained by petitioner in gambling 
transactions during 1925, 1926 and 1927 at Monte 
Carlo, where gambling was lawful, are deductible 
in ascertaining his taxable net income for such 
years. 35 

III. Since neither!the deficiency notices nor the 

pleadings raised any issue as to whether the 
transactions were entered into for profit, 
there was no burden on petitioner to adduce 
evidence on such point. 39 

IV. In any event, in the absence of proof to the 
contrary, it must be presumed that the 
gambling transactions were entered into by 
petitioner for the purpose of making a profit 41 

V. The onlv reasonable inference to be drawn 

* 

from the evidence in the record is that the 
transactions were entered into for profit.. 44 

VI. If the Board, upon its own initiative, con¬ 
sidered that evidence should have been 
adduced on the question of whether the 
gambling transactions were entered into 
for profit, it ought in the interest of justice 
to have afforded petitioner an opportunity 

to present such evidence. 48 
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ARGUMENT. 

A. REGARDING SALARIES. 

| 

The salaries received in 1926,1927 and 1928 by peti¬ 
tioner, a bona fide non-resident citizen of the United 
States, for personal services rendered abroad to cer¬ 
tain domestic corporations constitute earned income 
from sources without the United States, and accord¬ 
ingly are exempt from income tax. | 

The Board found that petitioner during the years 
1926,1927 and 1928 was a bona fide non-resident of the 
United States for more than six months in each year 
(B. 30, 35). Under the express provisions heretofore 
quoted of Sec. 213 of the Revenue Act of 1926 and 
Sec. 116 of the Revenue Act of 1928 (which sections 
are substantially identical in their terms) petitioner 
is entitled to exclude from his gross incoifie salaries 
received in such years if they constitute 4 4 earned in¬ 
come’ ’ from 44 sources without the United States.” 

Two problems are presented: (1) do the salaries 
constitute 44 earned income”, as that term iis defined 
in the statute; and (2) were the salaries received 
4 4 from sources without the United States,as that 

i 

term is defined in the law? 

i 

_ 

I. The salaries were received by petitioner as com¬ 
pensation for personal services actually rendered, and 
therefore constitute “earned income”, within the mean¬ 
ing of the statute. 

The definition of earned income is the sanfie in both 
the 1926 and 1928 Acts. The full provisions of the 
statutes have already been set out. They provide that 
“earned income” means— 
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“professional fees, and other amounts received as 
compensation for personal services actually ren¬ 
dered. ’ 9 

Our first question therefore is whether the salaries 
were paid to petitioner for “personal services ac¬ 
tually rendered.” The Board simply refused to accept 
the uncontradicted testimony that petitioner did per¬ 
form services to the four companies and held (R. 36): 

“From the record, we cannot determine that 
the petitioner performed any services outside of 
the United States for the companies from which 
he received his salaries.” 

In approaching the consideration of the evidence it 
must be borne in mind that this is a civil case, and that 
the burden was upon petitioner only to make out a 
prima facie case by proving, by a preponderance of the 
evidence, that services were performed in behalf of the 
several concerns. In Falck v. Commissioner, 26 B. T. 
A. 1359, it was held: 

“The fact that the presumptive correctness of 
the Commissioner’s determinations places the 
burden of proof upon petitioners in proceedings 
before this Board, so often relied upon by the 
Commissioner, as here, frequently makes the deci¬ 
sion of cases difficult and unsatisfactory, where 
the introduction of evidence would have simplified 
matters. This burden-of-proof principle should 
not be pressed unduly to defeat taxpayers. Mount 
v. Commissioner, 48 Fed. (2d) 550. Yet it has its 
place and requires that the evidence, when fairly 
considered, preponderate in favor of the petition¬ 
ers.” 



In Standard Marine Ins. Co. v. Commissioner, 4 B. T. 
A. 853, 866, it was held: 


“The rules of this Board provide thajt the bur¬ 
den of proof is on the taxpayer. This ifieans that 
unless the Commissioner in his answer 4dmits the 
material allegations of the taxpayer’s petition, the 
taxpayer must produce sufficient evidence to make 
a prima facie showing that the allegations of the 
petition are true and to overcome the jiroof sub¬ 
mitted by the Commissioner.” 


It is also to be observed that under the ' statutory 
definition of “earned income” the ultimate fact to be 
established is that there w r ere “personal services ac¬ 
tually rendered,” and not that any particular kind of 
services were performed. Apparently the Board 
failed to appreciate this distinction and wab thereby 
lead to its erroneous conclusion. The following quota¬ 
tion from its opinion indicates its confusion as to the 
real issue and that it was misled by the failure of the 
record to establish the precise nature or details of the 
services petitioner performed (R. 35): 


“The petitioner in his deposition testified that 
the salaries in question w T ere paid to hiifi for per¬ 
sonal services performed in France aiid Monte 
Carlo as an officer or representative of the com¬ 
panies. Nowhere in the evidence, however, are we 
able to find proof of any specific services per¬ 
formed on behalf of any of the companies from 
which the salaries were received.” 


Obviously in ascertaining what constitutes ptatutory 
“earned income” petitioner had no burden!of prov¬ 
ing “any specific services,” and the Board erred in 
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holding the lack of such proof to be detrimental to 
petitioner’s case. 

We submit that the record clearly establishes that 
the salaries were received by petitioner for personal 
services actuallv rendered bv him. This fact is estab- 
lished in three ways—(1) by the Commissioner’s own 
determination that the salaries constituted “earned 
income”, by reason of which he is estopped to deny 
the fact and by reason of which a legal presumption 
arises that the salaries were in fact and in law “earned 
income”; (2) by the uncontradicted testimony of peti¬ 
tioner; and (3) by the corroboration of such testimony 
by the other evidence. We shall now discuss these 
points in the order stated. 

(a) The Commissioner's official determination that 
the salaries received by petitioner constitute 
“earned income 9,9 must be presumed to be correct 
and to establish such ultimate fact, and the Com¬ 
missioner under the circumstances of this case was 
estopped to deny the correctness of his finding . 

In its Findings of Fact the Board found (R. 31): 

“The respondent, in his deficiency notices, has 
treated the above amounts of salaries received by 
the petitioner in 1926, 1927 and 1928 as earned in¬ 
come for the purpose of computing the petitioner’s 
earned income credit.” 

It is also to be noted that in the Commissioner’s sev¬ 
eral deficiency notices he specifically treated the items 
in question as “salaries” (R. 18, 20, 26), and not as 
distributions of earnings or profits of the companies. 
In these deficiency notices, forming the basis of the 
appeals to the Board, the Commissioner did not deny 
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the exemption of the salaries because they did, not con¬ 
stitute “earned income” but because they ^vere not 
earned in foreign countries (R. 18, 27). What is the 
legal effect of these findings of the Commissioner that 
the items in question constitute “salaries” and 
“earned income”? ! 


(1) In Wickwire v. Reinecke, 275 U. S. 101, the 
court held that the decision of the Commissioner “fur¬ 
nished prima facie evidence of its correctness.!” There 
always exists a presumption of “prima faci^ correct¬ 
ness of the Commissioner’s determination.” ! Klein v. 

i 

Commissioner, 20 B. T. A. 1057, 1062. In Sfatern v. 
Commissioner, 61 F. (2d) 663 (C. C. A. 9th), it is said: 
“The presumption of correctness is attached to the 
Commissioner’s findings. ” In Avery v. Commissioner, 
22 F. (2d) 6 (C. C. A. 5th), it was held to be tjhe “well- 
settled rule” to treat “the finding of the Commissioner 
as prima facie correct.” In Greengard v. Commis¬ 
sioner, 29 F. (2d) 503 (C. C. A. 7th), it was held that 
“The Board was correct in assuming the Coijnmission- 
er’s findings were correct.” In Schott v. Commis¬ 
sioner, 5 B. T. A. 79, the Board held—“In the courts 
and before this Board, the findings and decision of the 
Commissioner are presumed to be correct until the 
contrary is shown.’ ’ 

The Board completely ignored the application of this 
well settled principle of law that the Commissioner's 
findings are to be presumed to be correct. It observed 
(R. 35): | 

i 

“In his deficiency notices covering the years 
1926, 1927, and 1928, the respondent has treated 
the amounts in question as earned incoiiie for the 
purpose of computing the petitioner’s darned net 
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income credit for each of the years, but in his brief 
filed in these proceedings the respondent makes the 
contention that the evidence adduced fails to show 
that the petitioner actually performed any ser¬ 
vices in foreign countries for which the salaries 
were paid and that the amounts in question were 
in fact distributions of earnings or profits which 
the statute specifically excludes from ‘earned in¬ 
come.’ ” 

It is particularly to be noted that the Commissioner 
did not in his pleadings allege that his original deter¬ 
mination that the salaries were “earned income” was 
incorrect. At no time either before or at the trial did 
the Commissioner attempt to amend or change the de¬ 
ficiency notices in this regard. As indicated in the 
above quotation from the Board’s opinion his sugges¬ 
tion that such finding was erroneous was first raised 
in his brief which was not filed until after the trial. 

Since the deficiency notices merely raised the ques¬ 
tion as to whether the petitioner’s services were per¬ 
formed abroad, treating the salaries as “earned in¬ 
come”, it is very doubtful whether under the plead¬ 
ings any issue can be said to have been raised as to 
whether the salaries were received for personal ser¬ 
vices actually performed by petitioner. On the face of 
the record the parties were fully in accord that the 
salaries constituted earned income within the meaning 
of the statute. But if such issue existed certainly the 
petitioner made out a prima facie case, and met any 
burden of proof upon him with respect thereto, by 
proving that the Commissioner had held the salaries 
to constitute “earned income”. As above shown the 
Board found this as a fact. Since the “findings and 
decision of the Commissioner are presumed to be cor- 
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rect” proof of his finding was all that petitioner was 
required to produce to establish his case. 

If the Commissioner had desired to contest the cor¬ 
rectness of his own finding and decision he shtjuld have 
amended his deficiency notices and pleadings so as 
squarely to raise the issue, and should have adduced 
evidence in support of his new contention. |t is well 
settled that where the Commissioner attack^ the ac¬ 
curacy of his deficiency notice, or raises any new mat¬ 
ter in his pleadings, the burden of proof under such 
issues is on him and not on petitioner. Rule ^0 of the 
Board’s Rules of Practice provides: “The bjurden of 
proof shall be upon the petitioner, except as otherwise 
provided by statute and except that in respect of any 
new matter pleaded in his answer, it shall be jupon the 
respondent.” 

In Crider Bros. v. Commissioner, 10 B. T. A. 338, 
350, it was held: 

“With respect to the second issue, tlij respon¬ 
dent at the hearing amended his answer so as to 
allege that he erred in allowing the deductions 
totaling $3,125 taken by the petitioner as!expense. 
The respondent contends that the amounts were 
not an expense but represented a distribution of 
profits to the stockholders on the basis of $12.50 
per share. 

The respondent introduced no evidence in sup¬ 
port of his contention nor did he develop from the 
witnesses produced by the petitioner akiy testi¬ 
mony which indicates that the amount was not an 
allowable deduction. The burden being on the re¬ 
spondent to establish his contention, and having 
failed to submit any evidence in support! thereof, 
the contention set up in his answer must be de¬ 
nied. ’’ 


i 

i 
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In Schilling Grain Co. v. Commissioner , 8 B. T. A. 
1048, 1057, it was held: 

“In regard to the deduction of $4,500 taken by 
the petitioner and which was allowed in the deter¬ 
mination of the deficiency involved herein, the re¬ 
spondent by an amendment to his answer filed at 
the hearing alleges that the allowance of this de¬ 
duction by him was erroneous. The burden of 
proving this allegation is upon the respondent and 
unless it is shown by a preponderance of the evi¬ 
dence that his allowance was erroneous, we would 
not be justified in changing his previous action. 
In support of this deduction the petitioner sub¬ 
mitted evidence showing that on June 30, 1920, its 
directors, who were also all of its stockholders 
authorized .the payment of a commission not ex¬ 
ceeding $5,000 to Schilling for his services in mak¬ 
ing the sale; and that $4,500 was actually paid to 
Schilling for his services in consummating the 
sale. The respondent introduced no witnesses nor 
did he develop from the petitioner’s witnesses any 
evidence to support his allegation that his allow¬ 
ance of the deduction was erroneous. Therefore, 
we hold that the deduction of $4,500 is allowable.” 

A case much like the present is Evangeline Gravel 

Co. v. Commissioner , 13 B. T. A. 101,104, where in the 

deficiencv notice the Commissioner determined a de- 
•> 

preciation rate of 10 per cent. Before the Board he 
claimed the correct rate was 6-2/3 per cent. He offered 
no evidence in support of such claim. Neither did the 
petitioner offer proof as to the correct rate. The 
Board held that the 10 per cent rate allowed in the 
deficiency notice should be used in computing the taxes. 

(2) The question may also be viewed in a different 
way. The treatment of the salaries as statutory 



21 


“earned income” in the deficiency letters may be taken 
as an admission against interest by the Comijaissioner 
and sufficient evidence to prove the fact. In the light 
of such admission how could the Board rule thkt “from 
the record, we cannot determine that the petitioner per¬ 
formed any services” (R. 36), and that “the evidence 
fails to show that the salaries in question represented 
earned income”? This is not a case of conflicting evi¬ 
dence and the Board did not even intimate thgt it con¬ 
sidered the evidence to affirmatively prove the salaries 
were not earned income. It placed its decision squarely 
on lack of evidence to prove they were “earned in¬ 
come.” It simply shut its eyes to the uncontradicted 
evidence. 

(3) And the matter may be viewed in still another 
light. The Commissioner is estopped by the record 
from contending that the salaries were not “yarned in¬ 
come.” Having found they constitute earned income 
and having permitted petitioner to go to trihl relying 
on this being an established and uncontroverted fact, 
certainly he is estopped after the case was Submitted 
to raise the question that he had incorrectly determined 
in fact and in law that the salaries were earned income. 
The applicable rule of law, supported by <^mple au¬ 
thority, is set forth in 21 C. J. 1222 as follows: 

“Where a party gives a reason for hi$ decision 
and conduct touching anything involved!in a con¬ 
troversy, he is estopped after litigation has been 
begun from changing his ground and pitting his 
conduct on another and different consideration.” 

i 

Much in point is Ohio <& Miss. Ry. Co. v. McCarthy, 
96 U. S. 256, where the Supreme Court so!held, the 
facts being stated in the following quotation; 

i 
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“The question made by the Company upon the 
Sunday law of West Virginia does not, in our view, 
arise in this case. We have already shown that 
the defendant proved upon the trial that it was 
impossible to forward the cattle on Sunday, for 
want of cars. And it is fairly to be presumed that 
no other reason was given for the refusal at that 
time. It does not appear that anything was then 
said as to the illegality of such a shipment on the 
Sabbath. This point was an afterthought, sug¬ 
gested by the pressure and exigencies of the case. 

Where a party gives a reason for his conduct 
and decision touching anything involved in a con¬ 
troversy, he cannot, after litigation has begun, 
change his grbund and put his conduct upon 
another and a different consideration. He is not 
permitted thus to mend his hold. He is estopped 
from doing it by a settled principle of law.” 

We therefore submit that, if any issue of fact or law 
as to whether the salaries constituted 4 4 earned income ’ ’ 
can be said to exist in the case, petitioner has met his 
burden of proof by establishing the Commissioner’s 
determination to be that they were earned income, 
which must be presumed to be correct. The Commis¬ 
sioner not having amended his pleadings to deny such 
finding on his part, the fact must be deemed to be 
conclusively established. Hence, for this reason alone 
the Board was clearly in error in holding that 4 4 the 
evidence fails to show that the salaries in question rep¬ 
resented earned income” (R. 37). 

While the foregoing points seem sufficient to estab¬ 
lish error on part of the Board, there are still further 
and equally cogent reasons which we will now discuss 
but which need not be considered if the court agrees 
that evidence of the Commissioner’s determination is 
all the proof required of petitioner. 



(b) The uncontradicted and unimpeached testimony of 
petitioner establishes that the salaries were re- 
ceived as compensation for services actually per¬ 
formed. 

Without contradiction petitioner testified that the 
salaries were paid to him (R. 49): 


“for personal services performed as an ’officer of 
such companies. With respect to the first three 
companies he was directly responsible and handled 
all their business affairs.” 


The Board found (R. 35): 

“The petitioner in his deposition testified that 
the salaries in question were paid to him! for per¬ 
sonal services performed in France afid Monte 
Carlo as an officer or representative of |the com¬ 
panies.” 

It is to be noted that the Board considered the wit¬ 


ness entirely worthy of belief, for it accepted his un¬ 
supported testimony regarding controverted facts on 
other issues decided in his favor (R. 38, 39). | 

Was the Board at liberty to ignore this nncontra- 


dicted and unimpeached testimony that petitioner per¬ 
formed personal services for which the salaries were 
paid to him! Was it necessary for petitioner to sub¬ 
mit cummulative evidence on this issue and ij)rove the 
fact beyond a reasonable doubt! W^as it necessary for 
him to testify in detail as to the nature of thd services 
performed, when under the statutory definition of 
“earned income” we are concerned only witli whether 
personal services were performed and not |with the 
kind of services! To but ask these questions is to in¬ 
dicate that the correct answer to each is in the negative. 
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From time to time the Board has fallen into the 
error of rejecting uncontradicted evidence and the ap¬ 
pellate courts frequently have had to reverse its action 
in cases much like the present. Most closely in point 
is the decision of this court in Dempster Mill Mfg. Co. 
v . Burnet , 60 App. D. C. 23, 46 F. (2d) 604. In that 
case the Board rejected testimony as to the value of 
certain assets, holding: 

“We say this notwithstanding the oral testi¬ 
mony of a witness primarily interested in the event 
that the Florence stock was on March 1, 1913, 
worth par, for in the light of the other evidence 
we must reject this witness’ statement as an un¬ 
supported opinion.” 

Reversing such decision this court held: 

“The onlv Witness who testified directlv as to 

f _ V 

the value of the stock of the Florence Company on 
March 1,1913, Was C. B. Dempster, for forty years 
president of appellant company. It was his testi¬ 
mony that was rejected as being the testimony of 
an interested witness. We think it was error to 
disregard the testimony of this witness , inasmuch 
as it stands uncontradicted. The rules of evidence, 
in a hearing before the Board of Tax Appeals, are 
not different from those applied to civil procedure 
in the courts, except that the statutes and regula¬ 
tions should be construed liberally in favor of the 
taxpayer.” 

If this court will reverse the Board for rejecting un¬ 
contradicted opinion evidence as to value surely, with 
more reason, it should reverse its action in rejecting 
uncontradicted testimony as to the existence of facts 
involving no matter of opinion on the part of the wit¬ 
ness. 



In Bijur v. Bendix, 52 App. D. C. 240, 24l|, 285 Fed. 
974, 975, a case where the entire issue was one of dates, 
this court ruled: j 

“A careful scrutiny of the record satisfies us 
that there is no basis whatever for rejecting the 
testimony of Bendix’ witnesses. No cburt is at 
liberty to refuse credence to the testimohy of wit¬ 
nesses unless there is something in the record 
upon which to rest the refusal. Elwood v. West¬ 
ern Union Telegraph Co., 45 N. Y. 549, 6 Am. Rep. 
140; In re Miller, 49 Or. 452, 90 Pac. 1002,124 Am. 
St. Rep. 1051,14 Ann. Cas. 277; Browning v. John¬ 
son, 50 App. D. C. 335, 337, 271 Fed. 1017. We 
must conclude, therefore that the Coirimissioner 
of Patents was right in awarding priority to Ben¬ 
dix. ’ ’ 

To the same effect was Storch v. Reichhelfy, 44 App. 
D. C. 438, 443, and the cases there cited. ! 

In Boggs £ Buhl v. Commissioner, 34 F.j (2d) 859, 
it was held that the Board may not— 

j 

4 ‘arbitrarily ignore or discredit the testimony of 
unimpeached witnesses, so far as they testify to 
facts ! 

In Jewett £ Co. v. Commissioner, 61 FJ (2d) 471 
(C. C. A. 2nd), the court reversed the Board in refus¬ 
ing to accept uncontradicted evidence, saying: 

j 

“It was of course possible for the Board to dis¬ 
credit the witness altogether. He was j highly in¬ 
terested, and might well stretch the facts in his 
favor, especially upon a matter of opinion. Un- 
casville Mfg. Co. v. Com’r., 55 F. (2d) 893, 897 
(C. C. A. 2). But this was scarcely such; the 
patterns were used, or they were notj; and the 
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witness knew the facts . Even so, had the Board 
discredited him, we might accept it, since one 
member at least is always present when the testi¬ 
mony is taken. In the case at bar it was this mem- 
ber, however, who dissented, so that the decision 
cannot rest upon the appearance of the witness. 
But neither the findings nor the opinion suggest 
that the witness was discredited, and we have as 
much before us as those members who decided the 
case. Upo'n the cold record it seems to us that the 
evidence is uncontradicted that all the patterns 
were in some use during the years in question/ ’ 

In the instant case this court likewise has as much 
before it as the members of the Board who decided the 
case, because the testimony was taken upon written 
interrogatories (R. 49). Also nothing in the opinion 
below or in the record suggests that the witness was 
discredited, but on the contrary the decision affirma¬ 
tively shows his testimony was unimpeached. 

In Lunsford v. Commissioner , 62 F. (2d) 740 (C. C. 
A. 6th), the court held: 

“We have repeatedly held that the taxpayer has 
made out his case when he has put in proofs 
‘clearly and distinctly tending to show’ a deter¬ 
mining fact. Rookwood Pottery Company v. Com¬ 
missioner (C. C. A.) 45 F. (2d) 43; Pioneer Pole 
& Shaft Company v. Commissioner (C. C. A.) 55 
F. (2d) 861. The presumption that the Commis¬ 
sioner is right is procedural and cannot survive 
such proofs unless they are challenged by contrary 
proofs, or destructive analysis, and we have gone 
so far as to say that the taxpayer’s affirmative evi¬ 
dence may itself contain the necessary challenge 
and furnish the material for such analysis. Cro¬ 
well v. Commissioner (C. C. A.) 62 F. (2d) 51, 
decided December 6, 1932. There is nothing of 
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that sort here. There are no contrary proofs, and 
no reasonable inference can be dr avert from the 
taxpayer's proofs to support the respondent's 
position. The record is clear that the payment to 
the taxpayer was a gift. The holding of the Com- * 
missioner and the Board to the contrary is clearly 
arbitrary, and must be set aside.’’ 

In Planter's Operating Co. v. Commissioner, 55 F. 
(2d) 583, the court held, citing many cases in support 
of it ruling: 

4 ‘ That it is reversible error for th^ Board of 
Tax Appeals to disregard competent relevant tes¬ 
timony when it is not contradicted.” 

There are numerous other similar cases where the 
Board’s rejection of uncontradicted testimony has 
been reversed. Toledo Grain & Milling Co. v. Commis¬ 
sioner, 62 F. (2d) 171; Rookwood Pottery Co. v. Com¬ 
missioner, 45 F. (2d) 43; Pioneer Pole & Shaft Co. v. 
Commissioner, 55 F. (2d) 861; Nichols v. Commis¬ 
sioner. 44 F. (2d) 157; Chicago Ry. Equipment Co. v. 
Blair, 20 F. (2d) 10. 

( c ) Other evidence fully corroborates the petitioner's 
undisputed testimony that the salaries were re¬ 
ceived for services rendered. 

Both the Commissioner and the Board found that 
the amounts in question were paid to petitioner as 
“salaries”. They were not found to be anything else. 
In their tax returns (R. 55-59) the four companies de¬ 
ducted the compensation paid to petitioner as “sal¬ 
aries”. In the absence of any evidence whatsoever to 
the contrary, there arises a presumption qr inference 
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that these payments i to petitioner were for services 
rendered. Cf. Bass v. Howley , 62 F. (2d) 721; Noel 
v . Parrott, 15 F. (2d) 669; 22 C. J. 103, 107. In Ox 
Fibre Brush Co . v . Blair , 32 F. (2d) 42, it was held 
that: 


“The action of the board of directors of a cor¬ 
poration in voting salaries for any given period 
is entitled to the presumption that such salaries 
are reasonable and proper.’’ 

The record also shows that in case of three of the 
companies petitioner was the president and “was di¬ 
rectly responsible and handled all their business af¬ 
fairs” (R. 49). Summaries taken from the returns of 
these three companies (R. 55-58) show that petitioner 
was the only officer paid a salary; that during the 
years in question each of the three concerns owned as¬ 
sets in excess of $2,000,000;* that such assets consisted 
of accounts receivable, stock, bonds, mortgages, and 
demand loans; that in each year each company had a 
gross income of approximately $200,000 or more.* It 
is simply too obvious for argument that the principal 
and only paid officer of such large companies and one 
who was “responsible and handled all their business 
affairs”, must necessarily have performed numerous, 
continuous and valuable services in their behalf. These 
large investment companies could not run themselves. 
The only possible inference is that petitioner must 
have performed services for the salaries they paid him, 
and so this documentary evidence fully corroborates 
petitioner’s testimony. 

There is a further presumption that petitioner, as 

*See findings of Board at B. 31. 




29 


president of the corporations, rendered services. As 
stated in 22 C. J. 108: 

I 

“It will be presumed that the directors have 
managed the affairs of the corporation; tjhat the 
officers are acquainted with the business of the 
company; that the officers and agents of the cor¬ 
poration performed their duties in a regular man¬ 
ner; * * 

I 

j 

As to the salary received from the fourth cjoncern, 
Commercial Investment Trust, Inc., the Board found 
that petitioner was a vice-president and ihinority 
stockholder of such company and its representative in 
France (R. 31). The returns of that corporation (R. 
59) show that petitioner received an annual salary of 
$7500 and was one of 14 officers, and also that it had 
an annual income of several million dollars (R. 31). 
From these facts the only reasonable inference is that 
petitioner must have performed services for the salary 
paid him. There is no possible room for any inference 
that the payments to him could be anything tiut com¬ 
pensation for personal services. 

The foregoing inferences drawn from the documen¬ 
tary evidence might be considered in themselves 
sufficient to prove that petitioner received the jsalaries 
for services actually rendered, and when taken With his 
uncontradicted testimony, and in the absence of a scin¬ 
tilla of evidence to the contrary, we submit th ejr clearly 
establish the fact. We have also the presumption aris¬ 
ing from the Commissioner’s determination that the 
salaries constitute “earned income.” Therefore, if 
the pleadings raise any issue as to whether the salaries 
constitute “earned income”, there is more than ample 
proof in the record that the salaries were received “as 

i 

i 
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compensation for personal services actually rendered’’ 
and lienee constitute “earned income”, as that term 
is defined in the statutes. The Board was, we submit 
in error and wholly arbitrary in rejecting such proof 
and in failing so to find. 

II. The salaries were received by petitioner as com¬ 
pensation for personal services performed by him with¬ 
out the United States, and therefore constitute income 
from “sources without the United States,” within the 
meaning of the statute. 

In ascertaining the “source” of income from salaries 
it is clearly immaterial that the compensation was re¬ 
ceived by petitioner from domestic corporations.* The 
statutes in clear and unmistakable language specifically 
define what shall be considered as “income from 
sources without the United States.” In identical lan¬ 
guage Sec. 217 of the Revenue Act of 1926 and Sec. 
119 of the Revenue Act of 1928 provide— 

“the following items of gross income shall be 
treated as income from sources without the United 
States: 

******** 

(3) Compensation for labor or personal ser¬ 
vices performed without the United States.” 

The sole test of the “source” of income from sal¬ 
aries is therefore the place where the services were 
performed. The Board so held (R. 35). See Ingram 
v . Bowers, 47 F. (2d) 925, and the following rulings of 
the Bureau of Internal Revenue: I. T. 2286, V-l C. B. 
52; I. T. 2293, V-2 C. B. 33; S. M. 5446, X-l C. B. 49. 

*The Bureau of Internal Revenue has always so held. See I. T. 
2274, V-l C. B. 50. 



In its opinion the Board made reference (R. 36) to 
the legislative history of Sec. 213(b) (14) oj: the 1926 
Act. Not only is the particular quotation fwhich the 
Board used from the report of the Ways and Means 
Committee wholly misleading and irrelevant, but it 
seems clear that anv consideration of the legislative 
history is improper. The statute is clear and un¬ 
ambiguous. There is no need of construction. It is a 

! 

cardinal rule of statutory construction that where a 
law is expressed in plain and unambiguous t^rms Con¬ 
gress must be intended to mean what it has plainly 
expressed and no room is left for construction, and 
this rule is especially applicable to a taxing statute 
because a tax cannot be imposed without |clear and 
express words for that purpose. Lake County v. 
Rollins, 130 U. S. 670; State Tonnage Tax Cases, 12 
Wall. 204, 217; Benziger v. United States, 19$ U. S. 38, 
55. Here the statute clearly requires that;the place 
where services are performed is to be the oi^ly test of 
the source of the income. We submit therefore that 
in any event neither the Board nor the cpurt is at 
liberty to consider what may have been the purpose of 
Congress as expressed in Committee Reports or in 
debate—the strict letter of the law must be applied. 

Certainly the particular quotation, implying an in¬ 
tended limitation as to the application of the section, 
which the Board made from the report of j:he Ways 
and Means Committee is of no aid in interpreting 
Sec. 213(b) (14) as finally enacted and involved in this 
case. The provision of the bill referred to injthe Com¬ 
mittee’s Report was adopted by the Hous^ but was 
stricken out by the Senate Committee onj Finance, 

which stated in its report (Note a) “the Committee 

- 

(a) Senate Report No. 52, To accompany H. R. 1, 6^th Congress, 
1st Session, at pages 20*21. 


i 
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sees no reason for such an exemption.” By an amend¬ 
ment to the bill inserted on the floor of the Senate a 
provision was adopted to exempt from gross income— 
‘‘In the case of an individual citizen of the United 
States, a bona fide non-resident for more than six 
months during the taxable year, amounts derived and 
received from business conducted without the United 
States.” But when the bill went to conference the 
provision was entirely rewritten and Sec. 213(b) (14), 
in its present form, as heretofore quoted, was agreed 
to and adopted (Note b). 

Thus a more careful examination of the legislative 
history than that which appears to have been made 
by the Board, clearly indicates a final purpose on the 
part of Congress to reject the suggested limitation 
of the exemption of income earned abroad to that 
earned by ‘‘citizens employed abroad in selling of 
merchandise.” The law as finally enacted contains 
no limitation to such class of citizens. (Note c) It 
cannot be construed to mean other than what it so 
clearly says. Apparently the Board was influenced 
in its decision by the thought that the petitioner was 
not within the class of persons intended to be bene¬ 
fited by the statute, this being predicated upon an in¬ 
complete consideration of its legislative history. The 
statute broadly exempts earned income from every 
source without the United States and specifically 
designates that the source shall be determined, in case 

(b) Conference Report No. 356, To accompany H. R. 1, 69th Congress, 
1st Session. 

(c) It has even been held that members of the foreign service of the 
U. S., and officers and enlisted men of the Army, Navy and Marine 
corps and any other Government employees who are stationed without 
the U. S. for more than six months of the taxable year and are entitled 
to exemption of such part of their compensation for services rendered 
without the U. S. as constitutes earned income. S. M. 5446, V-l, C. B. 
49. See also I. T. 2293, V-2 C. B. 33. 
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of salaries, by the place where the services v^ere per¬ 
formed. So w^e submit the legislative history of the 
statutes here in question is wholly irrelevant and does 
not in any wise aid in the decision of this ca$e. 

As already showm, the record clearly establishes 
that the salaries were received by petitioner |for per¬ 
sonal services performed, and the only remaining 
question is whether they w r ere performed abroad or 
in this country. The Board made no finding of fact as 
to whether the services Avere rendered here oif abroad. 
In its opinion however it suggested (R. 37):! 

4 ‘It is not at all improbable that the business 
carried on by the companies required the personal 
attention of the petitioner only on his infrequent 
visits to the United States. This appears to be 
the situation.’’ 

Such statement is wholly at variance with the un¬ 
contradicted evidence, which demonstrates beyond any 
doubt that the services were performed abroad. 

Petitioner’s uncontradicted testimony on this point 
upon direct examination was (R. 49): 

“He has resided outside of the United States 
about 18 years. During the calendar ye^rs 1926, 
1927 and 1928 he resided in France and at Monte 
Carlo, Principality of Monaco. During si^ch years 
he made one visit to the United States in j October, 
1927, for a period of about two vreeks. His atten¬ 
tion being called to the Stipulation of F&cts filed 
herein, he says that the salaries set forth in para¬ 
graph numbered two thereof were paid to him 
‘for personal services performed as an bfficer of 
such companies. With respect to the first three 
companies he was directly responsible ^nd han¬ 
dled all their business affairs. ’ In the case of each 
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of the four concerns therein mentioned the ser¬ 
vices were performed in France and Monte 
Carlo.’’ 

And upon cross-examination he gave the following 
further uncontradicted testimony (R. 54): 

“Upon his visit to the United States he had one 
or two talks with an officer of the Commercial In¬ 
vestment Trust, Inc., in reference to their busi¬ 
ness in France which he represents. He did not 
conduct any other business in connection with the 
Beaumont Investment Company, Dayton Securi¬ 
ties Company, Beaumont Investment Trust and 
Commercial Investment Trust, with the exception 
that he called on his auditors in reference to 
various correspondence regarding his companies.” 

Not only is there such uncontradicted testimony* 
that the services were performed by petitioner in 
France and Monte Carlo, and that practically no busi¬ 
ness was conducted by him on behalf of the several 
companies on this one short trip to this country in 
1927, but it is not possible to draw any inference other 
than that the services were performed abroad. Peti¬ 
tioner was not even in the United States during 1926 
and 1928 (R. 49). If he performed any services at all 
in these years, which obviously he did, they must have 
been performed abroad. And in 1927 he made only 
one short visit of about two weeks to this country (R. 
49). His testimony above quoted shows that he per¬ 
formed practically no services to the companies while 
here on that visit. 

♦The statement of evidence, certified in accordance with the rules, 
contains “All of the evidence which is material to the determination 
of the assignment of errors set out by the petitioner in his petition 
for review.” (K. 48.) 
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! 

On the record therefore it is impossible to draw any 

conclusion except that the services for whichj the sal- 

1 

aries were received by petitioner were performed 
abroad. Hence the Board erred in disregarding the 
uncontradicted evidence, and in not finding as a fact 
that the services were performed without the United 
States. 

! 

MW— 

I 

i 

The salaries in question thus clearly constituted 
“earned income/’ being received for personal ser¬ 
vices rendered, and were received “from sources with- 
out the United States,” the services having been per¬ 
formed abroad. Therefore, under the specific pro¬ 
visions of Sec. 213 of the 1926 Act and Sec. 116 of the 
1928 Act, heretofore set out, the salaries arq exempt 
from income tax as earned income from sources with¬ 
out the United States, and the Board was in (error in 
not so holding. 

i 

B. REGARDING GAMBLING LOSSES] 

The net losses sustained by petitioner in gambling 
transactions during 1925,1926 and 1927 at Monte Carlo, 
where gambling was lawful, are deductible in ascer¬ 
taining his taxable net income for such years] 

Sec. 214 (a) (5) of the 1926, already quoted, jprovides 
for the deduction of— 

“losses sustained during the taxable year * * # 
if incurred in any transaction entered into for 
profit.” 

i 

It has long been established that under sulih statu- 
tory provision a gambling loss may be allowed as a 
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deduction if gambling is permitted by law at the place 
where the transaction occurred. S. M. 2680, III-2 C. 

B. 110; I. T. 1865, II-2 C. B. 125; G. C. M. 10873, XI-2 

C. B. 85. 

In his income tax returns for 1925, 1926, and 1927 
petitioner claimed deductions for gambling losses in 
the amounts of $11,300, $9,000 and $9,804, respectively 
(R. 33, 37). In other years he had net gains from 
gambling transactions arid reported the same as in¬ 
come in his tax returns (R. 50). The losses in ques¬ 
tion were incurred at Monte Carlo at roulette and- 
chemin de fer. (R. 33). Gambling was lawful at Monte 
Carlo (R. 50). As found by the Board (R. 38): 

“In his deficiency notices the respondent has 
disallowed the deductions claimed for lack of proof 
of the amounts of the losses. This objection to the 
deductions has been met by the uncontradicted tes¬ 
timony of the petitioner that he kept an accurate 
memorandum account of his winnings and losses 
each year and that the losses claimed represent 
the net result iof each year’s gambling transac¬ 
tions.” 

Notwithstanding that the deductions were disal¬ 
lowed by the Commissioner because of lack of proof 
as to the “amounts of the losses”, notwithstanding 
that the only issue of fact raised under the pleadings 
(R. 8-13, 14-21) was as to the amounts of the losses, 
and notwithstanding that the Board resolved this issue 
in favor of petitioner and specifically found that the 
amounts claimed (R. 33): 

“represent the excess of losses over winnings for 
each of the years,” 
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nevertheless the Board sustained the Commissioner in 
denying the deductions on the ground (R. 38): 

“The deduction allowed by the statute is of 
losses incurred in any transactions entered into 
for profit. The question whether the gambling 
transactions under consideration were entered into 
for profit is a question of fact, upon tvhich the 
evidence before us in these proceedings is entirely 
silent. We can not proceed upon a presumption 
that all gambling transactions are entered into 
for profit within the meaning of the statjute. The 
petitioner was a wealthy man living ^broad at 
fashionable resorts, apparently as a matter of 
choice. He was not a professional gaipbler and 
was not dependent upon the success of his 
gambling ventures for a livelihood. It may well 
be that he indulged in games of chance for sport 
and recreation and without serious concern as to 
the financial results. Upon the evidence the re¬ 
spondent is sustained in disallowing tfie deduc¬ 
tions.’ ’ 

It is to be observed that the Board grounded its 
decision on a point neither raised in the pleadings nor 
discussed by either party in the presentation of the 
case. In the Appendix hereto there is quoted the en¬ 
tire portion of the Commissioner’s brief in the Board 
dealing with the gambling losses issue, fronji which it 
will be seen that the only question there considered 
was whether the evidence was sufficient to establish the 
amounts thereof. 

Proof that the Commissioner, prior to the decision 
of this case by the Board, presumed all gambling 
transactions to be entered into for profit ahd consid¬ 
ered evidence of the taxpayer’s purpose unnecessary, 
is contained in the opinion of the General Counsel is- 
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sued in 1932 after this case was decided. G. C. M. 
10873, XI-2 C. B. 85. From the statements therein 
it seems that the Bureau had already proposed to al¬ 
low certain claims for refunds in which gambling losses 
were asserted. No proof had been required as to the 
purpose of the taxpayer. By reason of the decision 
of the instant case just about that time the refunds 
were withheld pending submission of such proof. 
Prior to that no regulation or ruling of the Bureau 
required proof of purpose to make a profit in case of 
a deduction claimed on account of a gambling loss. 
Such ruling held that, by reason of the Board’s de¬ 
cision in this case, proof of purpose should thereafter 
be required. 

No testimony was adduced in the instant case on 
the point as to whether the transactions were “in¬ 
curred in any transaction entered into for profit,” for 
the very good reason that no such question had ever 
been raised by the Commissioner or by the pleadings. 
It is so obvious that one enters into a gambling trans¬ 
action for the purpose of making a profit that it sim¬ 
ply apparently never occurred to any one, prior to the 
Board’s decision, that such a question could be raised. 

At pages 52-53 of the Record are quotations from 
the Revenue Agents’ Reports showing that the losses 
were denied because of lack of proof of the amounts 
thereof. In the deficiency notices (which form part of 
the pleadings and are required by Rule 5 of the 
Board’s Rules of Practice to be attached to the peti¬ 
tion) the deductions were denied because: “For the 
year 1925 * * * gambling losses of $11,300 incurred 
in Monte Carlo, have been disallowed for the reason 
that there is no evidence on file substantiating these 
deductions” (R. 12); as to the year 1926—“Gambling 
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losses in Monte Carlo amounting to $9,100.00 have 
been disallowed since you have no record or proof of 
substaining these losses” (R. 19); and—“(gambling 
losses of $9,804.00 claimed as a deduction in 1927 have 
been disallowed for the reason that you have no rec¬ 
ords to substantiate the same” (R. 20). 

So it is clear that at the trial the sole issue and the 
only dispute between the parties was as to the| amounts 
of the losses. Under such circumstances tjwo ques¬ 
tions arise: (1) Did petitioner have any purden of 
proving whether the transactions were “entered into 
for profit ”, and (2) If so, in the absence of toy testi¬ 
mony whatsoever on the matter, is that burden suf¬ 
ficiently met by a presumption that a person entering 
into a gambling transaction involving money does so 
with the purpose of making a profit, and by the neces¬ 
sary inferences to be drawn from the evidence as a 
whole? Also a further question arises as to whether 
under the circumstances of this case the Boatd should 
not be directed to give petitioner a further opportunity 
to prove the fact, if evidence thereon is necessary, 

i 

III. Since neither the deficiency notices nor the 
pleadings raised any issue as to whether the transac¬ 
tions were entered into for profit, there was no burden 
on petitioner to adduce evidence on such point. 

In these tax cases numerous elements, facts and 
computations, enter into the determination of any 
item of taxable income or of allowable exemption. In 
nearly ever instance of appeal to the Board the con¬ 
troversy between the Commissioner and the! taxpayer 
narrows down to a determination of some particular 
element and a definite issue is presented. If a tax- 
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payer should be required to go before the Board and 
present evidence respecting every component factor, 
whether in dispute or not, that tribunal would be over¬ 
whelmed by the resulting volume of evidence and much 
valuable time of the parties and the Board would be 
wasted. Obviouslv the Board and the courts are con- 
corned with trying disputed questions between the 
parties, and are not required to make an independent 
search into all possibly relevant facts. Here the sole 
dispute between the parties related to the amounts of 
the losses. Nowhere and at no time did the Commis¬ 
sioner ever make the claim that the transactions were 
not entered into for profit. Why then, under every 
law of pleading and under every rule of reason, should 
the Board in this case be permitted to require proof 
of a fact not drawn in dispute! 

Here the Board appears to have simply overlooked 
its own well established rule that it will not “ consider 
matters about which the parties are not in dispute.” 
In Nelson Co. v. Commissioner , 24 B. T. A. 1031, it was 
held: 


“To these direct issues, respondent adds the 
query whether, for 1924, and 1925, the evidence in 
the record is sufficient to enable the Board to re¬ 
determine petitioner’s correct tax liability for 
those vears. 

Respondent contends in respect of the years 
1924 and 1925, that petitioner has not adduced 
evidence showing its income for those years (a) 
as reported on returns, (b) with changes made by 
the Commissioner, and (c) as corrected by the 
Commissioner. Counsel for respondent asserts 
that the determination of the Commissioner is 
presumed to be correct, and that the burden of 
proof is on* petitioner to show that the Commis- 
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sioner is wrong, and that petitioner | must show 
what its correct tax liability is. 

To clear the way for the consideration of the 
other issues, we will first dispose of these con¬ 
tentions as applied to this case by deiiying them. 
There is no dispute between the parties in regard 
to the above matters and they are npt at issue. 
* * * It would be supererogatory for the Board 
to consider matters about which the parties are not 
in dispute . We conceive that we shall have no 
difficulty, occasioned by lack of evidence, in reach¬ 
ing conclusions in regard to the issues which are 
before us.” 

As the point was not in dispute there wa^ no burden 
on petitioner to adduce evidence that the transactions 
here were entered into for profit. In it^ own lan¬ 
guage it was “supererogatory for the Board” to con¬ 
sider this matter which was not in issue. | 

i 

IV. In any event, in the absence of proof to the con¬ 
trary, it must be presumed that the gambling trans¬ 
actions were entered into by petitioner for the pur¬ 
pose of making a profit. j 

I 

It is to be noted that the Board did not find that 
petitioner did not enter into the transactions for profit. 
It merely held (R. 38-39): j 

“The question whether the gambling transac¬ 
tions under consideration were entered into for 
profit is a question of fact, upon which the evidence 
before us in these proceedings is entirely silent. 
We can not proceed upon a presumption that all 
gambling transactions are entered into for profit 
within the meaning of the statute.” ; 

We submit that the Board was clearly in error in 
not presuming, on this record, that the gambling trans- 
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actions were entered into for profit. It has been held 
by the Supreme Court that there need not be direct 
proof that a transaction is “entered into for profit’’ 
in order to claim a loss. In Heiner v. Tindie, 276 U. S. 
582, the question was whether, when a house built as 
a dwelling is rented for profit, a loss upon its sale 
comes within the operation of Sec. 214(a)(5) of the 
Revenue Act of 1918 similarly permitting the deduc¬ 
tion of a loss incurred in any transaction entered into 
for profit. The court held: 

“there is no finding that the taxpayer built 

his dwelling with any hope or expectation of 

profit. See D’Oench’s Appeal, 3 B. T. A. 24. But 

the findings amply support the view of the Court 

of Appeals that the purpose to use the property 

as a residence of the taxpayer came to an end 

when it was leased in 1901, and that from that 

date until it was sold nineteen vears later it was 

* 

devoted exclusively to the production of a profit 
in the form of iiet rentals. It is not questioned 
that if in 1901 the property had been purchased 
for that use or inherited and so used the loss might 
have been deducted, but it is said, as the district 
court held, that the only transaction entered into 
with respect to the property was the purchase of 
the land and the erection of the house, regardless 
of the use which might afterwards be made of it, 
and that these acts did not appear to be a transac¬ 
tion entered into for profit. 

But the words ‘any transaction’ as used in sub¬ 
section (a)5 are not a technical phrase or one of 

art. Thev must therefore be taken in their usual 
•/ 

sense and so taken, they are, we think, broad 
enough to embrace at least any action or busi¬ 
ness operation, such as that with which we are 
now’ concerned, by which property previously ac¬ 
quired is devoted exclusively to the production of 
taxable income.” 




Since the property there was being devoted “to the 
production of taxable income’’ the court inferred, in 
the absence of direct evidence, that the transaction was 
“entered into for profit.” Petitioner in tl}e present 
case testified that in other taxable years he had net 
gains from gambling transactions and reported same 
as income in his tax returns. Petitioner here, as tax- 
payer in the Tindle case, was using his property 
(money) in a transaction which might and ih fact did 
produce income. Clearly such income wou^d be tax¬ 
able, and on principle any loss should with ^qual rea¬ 
son be deductible. 

In the ordinary case of a purchase and subsequent 
sale of stock at a loss by an individual the lj^ss would 
only be deductible if the transaction was entered into 
for profit. But would the Board or any court require 
direct proof as to the intention of the taxpayer? Cer¬ 
tainly not. It would simply be presumed from the 
ordinarv course of human events that the transaction 
was one for profit. 

Furthermore, we submit that since a person in the 
ordinary course of affairs gambles to make money it 
must be presumed that petitioner intended io make a 
profit. The applicable rule of evidence is j stated as 
follows in 22 C. J. 103: I 

i 

l 

“Numerous presumptions are drawn|from the 
ordinary course of affairs and the ordinary con¬ 
duct of mankind in business or trade, an$ the rule 
is that facts which usually and regularly coexist 
in business and other human affairs arej assumed, 
in the absence of evidence to the contrary, to co¬ 
exist in any particular case.” 

Many examples follow’ this statement ks to the 
application of the rule, one of which is thaf there is 
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a presumption tliat “a business transaction was con¬ 
ducted in the regular and usual manner.’’ If this 
presumption can be indulged in, certainly with equal 
reason it may be presumed that the gambling trans¬ 
actions here were entered into for the usual purpose 
of making a profit, and especially as there is no evi¬ 
dence that there was anything unusual about the trans¬ 
actions here or any other purpose in mind. 

We believe that the court will take judicial know¬ 
ledge of the fact that men usually gamble for the pur¬ 
pose of making money. As stated in 23 C. J. 59:— 

“Courts may properly take judicial notice of 
facts that may be regarded as forming part of the 
common knowledge of every person of ordinary 
understanding and intelligence.” 

V. The only reasonable inference to be drawn from 
the evidence in the record is that the transactions were 
entered into for profit. 

If there is any burden of proof on petitioner to prove 
such a fact, it can meet that burden and establish the 
fact bv inferences drawn from evidence in the record. 
In reversing the Board in a case where it held no evi¬ 
dence as to value had been offered, and in holding value 
to be established by inference, the Circuit Court of 
Appeals, Second Circuit, held in Mount v. Commis¬ 
sioner, 48 F. (2d) 550, 552: 

“The Board made no finding that the shares 
had a market value; on the contrary, it said that 
no evidence was offered as to saleability or mar¬ 
ket value. As so frequently happens in tax cases, 
the Commissioner relies upon the presumptive 
correctness of his determination. Wickwire v. 



Reinecke, 275 U. S. 101, 105, 48 S. Ct[ 43, 72 L. 
Ed. 184; Austin Co. v. Commissioner, £5 F. (2d) 
910, 912 (C. C. A. 6). So the question cjmies down 
to how far we are to press the taxpayer’s burden 
of proof. 

******** 

There must be a limit beyond which the pre¬ 
sumptive correctness of the Commissioner’s de¬ 
termination may not be stretched iii order to 
defeat a taxpayer.” ] 

We submit that the Board erred in not fijnding as a 
fact from the evidence that the gambling transactions 
were entered into for profit. From the Statement of 
Evidence covering petitioner’s testimonv we find that 
(R. 50): | 

“He kept a memorandum of profits and losses 
playing roulette and chemin de fer. j He made 
affidavit to this effect and sent it forward to his 
auditors. To show his gains and losses in gam¬ 
bling transactions he kept a simple memorandum 
each time he played. These records w^re kept by 
him and were destroyed after he had sept a report 
to his auditors of the total for each year. He has 
no such records now, since after reporting the 
total losses from memorandum records for each 
year he did not think it necessary to keep them. 
At the times his 1925, 1926 and 1927 returns were 
prepared the records he had available were a bank 
account and memorandum records, also memo¬ 
randum from the Casino of cash on hand, and he 
reported all this to his auditors. The losses 
claimed in his returns as deductions for such 
losses were ascertained from reports from the 
bank and his personal memoranda which he sent 
to his auditors.” 
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Also he testified (R. 50-51): 

“I have no records available giving details of 
deposits or withdrawals, but I did have such rec¬ 
ords at one time, and since I was only interested 
in the amount of net profits and net losses, only 
this latter fact became fixed in mv mind; and those 
amounts became fixed in my mind because from 
time to time some question has been raised with 
reference thereto which has kept the amounts 
alive in my recollection. At the time my returns 
were prepared I had a memorandum of the 
amount and have naturally been able to refresh 
my memory from copies of my returns which were 
prepared from actual records, so the gambling 
losses are known! to me personally to represent 
the actual total losses.’’ 

As alreadv seen he further testified that he had 
profits from gambling transactions in other years and 
reported the same in his tax returns. It seems obvious 
that the onlv reasonable inference from these facts is 

mt 

that a profit was intended. The fact that he con¬ 
sistently kept records! of the details of his gains and 
losses and made an accounting therefor, indicates that 
he almost made a business of gambling. The transac¬ 
tions continued over a period of years. He was 4 4 in¬ 
terested in the amount of net profits and net losses.” 

But from the mere fact that petitioner is a 4 4 wealthy 
man” the Board drew’ the unwarranted conclusion 
that (R. 39): 

4 4 It may w’ell be that he indulged in games of 
chance for sport and recreation and without seri¬ 
ous concern as to the financial results.” 

But that is a mere speculation, and not a reasonable 
inference to be draw r n from the fact that petitioner is 
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wealthy. Surely if he had played the stpek market 
instead of gambling at Monte Carlo no inference could 
have been drawn that he did so ‘ ‘ for sport and recrea¬ 
tion. ’ ’ But he might have done so. It is the common 
experience of mankind that no ordinary business man, 
such as petitioner, ever gets too wealthy to be de¬ 
sirous of making still more money. The fact that 
petitioner may not have had to worry abopt possible 
losses at gambling still does not overcome tjhe reason¬ 
able inference, in the absence of any evidence to the 
contrary, that as an ordinary man he gambled to make 
a profit. 

Indeed what is the ultimate purpose of all gambling? 
Surely to make a profit. There could be no 4 ‘sport or 
recreation” in gambling if no profit was anticipated. 
No normal person would gamble with the absolute 
knowledge in advance that he would lose. The very 
essence of gambling is the hope of making a profit. 
While there may be the two-fold purpose o^ both mak¬ 
ing a profit and gaining pleasure, still no gambling 
transactions would be entered into without the expec¬ 
tation of a profit. The pleasure could not; be gained 
without the anticipation of a monetary gaih. 

Whatever other purposes may be involved, in every 
gambling transaction there must exist the purpose of 
making a profit, and hence any loss in such a venture 
is necessarily, in the words of the statute, incurred in 
a “transaction entered into for profit”, apd is there¬ 
fore deductible. 

Another point, petitioner was gambling at the Casino 
at Monte Carlo. This is an established gambling insti¬ 
tution. It is not like betting on a game of cards between 
friends where there is frequently little desire to profit 
largely at the expense of the friendly opponent. Peti- 
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tioner here was betting against an established gambling 
house for large stakes. Clearly the expectation of 
profit, the desire to “break the bank” and obtain large 
winnings, was necessarily an element in the transac¬ 
tions. He simply would not have so gambled had he 
not had in mind a purpose of getting back more than 
he invested. Whether he had any collateral purpose or 
intent is immaterial; the condition under which the 
statute permits a deduction is met if he had any pur¬ 
pose at all of getting back more than lie put up. 

We submit that ini any view of the case the Board 

* 

erred in failing to hold that petitioner’s gambling 
transactions were entered into for profit, if that be 
an issue in the case. The Board’s decision sustaining 
the Commissioner’s action in denying the deduction 
of the losses should, therefore, be reversed. 

VI. If the Board upon its own initiative, considered 
that evidence should have been adduced on the ques¬ 
tion of whether the gambling transactions were en¬ 
tered into for profit, it ought in the interest of justice 
to have afforded petitioner an opportunity to present 
such evidence. 

In a case where the Board found “that the Com¬ 
missioner’s action was wrong in a material respect” 
but taxpayer had failed to introduce available evi¬ 
dence, considered by the Board to be necessary, the 
Circuit Court of Appeals, Fourth Circuit, reversed 
and remanded the case to the Board for the purpose 
of taking further evidence in order that justice might 
be accomplished. This was the case of Underwood v. 
Commissioner, 56 F. (2d) 67, where it was held: 
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“ Notwithstanding this state of affairs, the Com¬ 
missioner failed to make any allowance for the 
taxpayer’s expenses and assessed the tax on the 
gross receipts; and this action was affirmed by the 
Board. The only explanation offered ini this court 
is that the evidence before the Board did not dis¬ 
close the amount of the expenses incurred; that 
the burden of proof in a case of this sort is upon 
the taxpayer and therefore the Board was obliged 
to affirm the Commissioner’s determination. It is 
settled that the taxpayer has the burdeja of proof 
by a number of decisions of the Supreme Court. 
Burnet v. Houston, 283 U. S. 223, 51 $. Ct. 413, 
75 L. Ed. 991; Botany Mills v. U. S., 278 U. S. 282, 
49 S. Ct. 129, 73 L. Ed. 379; Reinecke vj Spalding, 
280 U. S. 227, 50 S. Ct. 96, 74 L. Ed. &85; Niles 
Bement Pond Co. v. U. S., 281 U. S. 3j>7, 361, 50 
S. Ct. 251, 74 L. Ed. 901. But we do not think that 
this rule so restricts the powers of th^ Board as 
to require it to countenance an obvious; injustice. 
##**#*** 

The Board had ample power under Ihe statute 
to require the production of additional evidence 
when it became clear that it could not | do justice 
to the taxpayer by reason of the deficiencies in the 
record before it. It was unquestionably incum¬ 
bent upon the taxpayer to offer the testimony in 
the first instance, and cases arise wher^ the mov¬ 
ing party must suffer the consequences his own 
neglect. Here, however, the Board’s own opinion 
showed that the Commissioner’s action \vas wrong 
in a material respect . The information! to correct 
the mistake was readily obtainable fronji the same 
source as that from which the gross Receipts of 
the taxpayer were ascertained. Under! these cir¬ 
cumstances, the Board should have deferred its 
decision until testimony showing the amount of 
the deductions to which the 'taxpayer wks entitled 
was introduced, and then have redeteijmined the 
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deficiency. The decision of the Board will there¬ 
fore be reversed and the case remanded in order 
that the course indicated may be followed.” 

This same principle was applied in the case of Eau 
Claire Book Co. v. Commissioner (C. C. A. 7th), de¬ 
cided May 25, 1933, reported in 1933 Commerce Clear¬ 
ing House Tax Service, par. 9337. 

Therefore, if this court decides that an issue does 
exist as to whether the gambling transactions were for 
profit, and if it further holds that the evidence in the 
record is insufficient to establish the fact, we urge that 
the case be remanded to the Board for the purpose of 
taking further evidence on such issue. As the ground 
of the Board's decision regarding the gambling losses 
was predicated solely on lack of evidence on a ques¬ 
tion not considered relevant by either party, it cer¬ 
tainly seems that the principle of the Underwood case 
is particularly applicable here in order to avoid a mis¬ 
carriage of justice. Here, as in that case the Board 
found that the Commissioner was in error in denying 
the deductions because of lack of proof as to the 
amounts thereof. Likewise here evidence is available 
as to petitioner’s purpose in entering into the gambling 
transactions. 


C. CONCLUSION. 

The Board in its opinion made no attempt to con¬ 
ceal that on both of the questions involved in this ap¬ 
peal it let itself be influenced by such considerations as 
that “petitioner was a wealthy man living abroad at 
fashionable resorts apparently as a matter of choice.” 
(R. 39) Because he is (or perhaps was) a wealthy man 
is, however, no good reason for denying him the ben- 


efit of every exemption and deduction allowable by law’ 
to all taxpayers. The Board apparently failed to con¬ 
sider that, although petitioner has resided abroad 
about 18 years (R. 30), he has remained a citizen of 
the United States and has continued to pay heavy in¬ 
come taxes. Incidentally the record shows that for the 
five year period 1924 to 1928 he has already paid in¬ 
come taxes aggregating $180,811.81 (R. 12, 18, 26). 
This is certainly a generous contribution toj the coun¬ 
try’s revenues by a non-resident citizen. j 
It is also to be noted that in several of thej years un¬ 
der consideration petitioner made such large Charitable 
contributions that his deductions therefor bave been 
limited under the law to 15% of the amount! of his in¬ 
come (R. 11-12, 19, 26). In 1926 he gave $29^,980.08 to 
charity (R. 19). 

Surely petitioner, even though wealthy |and even 
though he may reside abroad (for purpose^ not dis¬ 
closed in the record), is entitled to every Coemption 
and every deduction which the letter of the ljaw allows 
to a good citizen. Especially is this so whep it is con¬ 
sidered that in a tax case, such as this, a “dpubt must 
be resolved against the government and in fabpor of the 
taxpayer.” United States v . Merriam, 263 U. S. 179. 
To repeat the language used by this court in Dempster 
Mill Mfg. Co. v. Burnet, 60 App. D. C. 23, ^6 F. (2d) 
1604: | 

“The rules of evidence, in a hearing before the 
Board of Tax Appeals, are not different from 
those applied to civil procedure in the cjourts, ex¬ 
cept that the statutes and regulations should he 
construed liberally in favor of the taxpayer.” 


The uncontradicted evidence introduced by peti¬ 
tioner clearly establishes by more than a preponder- 
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ance of the evidence, both that the salaries were 
“earned income” from “sources without the United 
States”, and that theigambling losses were incurred in 
transactions “entered into for profit”, within the es¬ 
tablished meaning of those phrases as used in the 
statutes. Hence the Board erred in denying the ex¬ 
emption of the salaries from the income tax and the 
deduction of such losses. 

Wherefore, we submit that, for reasons stated in 
this brief, the decision of the Board should be reversed 
and the case remanded with directions to it to recom¬ 
pute the deficiencies by exempting the salaries and al¬ 
lowing deductions for the losses. 

Respectfully submitted, 

September, 1933. 

Claude E. Koss, 

James Craig Peacock, 

John W. Townsend, 

Counsel for Appellant. 

Proskauer, Rose & Paskus, 

Of Counsel. 





APPENDIX. 


The following is a copy of the entire portion of the 
Commissioner’s brief before the Board dealing with 
the issue of gambling losses: 

“ARGUMENT. 

I. The Evidence is Insufficient to Sustain the Peti¬ 
tioner’s Contention That he is Entitled to the 
Deductions of $11,300.00, $9,100.00 and $ 9,804.00, 
From Taxable Net Income for the Years 1925,1926 
and 1927, Respectively, as Alleged Gambling 
Losses. 


The evidence indicates that the petitioner main¬ 
tained a bank account from which he ijiade with¬ 
drawals in connection with gambling operations. 
The evidence is not convincing in support of the 
contention that all of such withdrawals were 
utilized for the purpose of gambling, nor is the 
evidence convincing that all of the windings were 
redeposited in the bank account. The | petitioner 
claims to have kept a memorandum showing the 
net amount of his alleged losses (q. ^4), but is 
unable to state what deposits and withdrawals he 
made in connection with the bank account referred 
to above (q. 71; x-q. 17 and 18). No transcript of 
the account has been submitted in evidence. Were 
such transcript offered in evidence,! it would 
probably show the details of the withdrawals and 
would possibly be of aid in obtaining the amount 
of losses, if any. It is obvious that the amounts 
claimed by the petitioner are at the best nothing 
more than mere estimates and it is submitted that 
the evidence as to this issue is insufficient to sus¬ 
tain the allegation of error on the partjof the re¬ 
spondent.” 
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In the Court of Appeals of the District of 

Columbia 

No. 5870 

Louis D. Beaumont, petitioner j 

v. 

Guy T. Helvering, Commissioner op Internal 

Bevenue, respondent 

_ 

! 

ON PETITION FOR REVIEW OF DECISION OF TEE UNITED 
STATES BOARD OF TAX APPEALS 

— 

BRIEF FOR THE RESPONDENT 

OPINION BELOW 

. 

The only previous opinion is that of the TJnited 
States Board of Tax Appeals (B. 29-40), wliich is 
reported in 25 B.T.A. 474. 

i 

JURISDICTION 

This appeal involves income taxes for the year 
1925,1926,1927, and 1928, and is taken from a de¬ 
cision of the Board of Tax Appeals entered on 
June 3,1932 (B. 40-41). A stipulation for review 
in this Court was filed pursuant to Section 1002 
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(d) of the Revenue Act of 1926 (R. 41-42) and the 
petition was filed November 1, 1932 (R. 42-47), 
pursuant to the provisions of Sections 1001-1003- 
of the Revenue Act of 1926, c. 27,44 Stat. 9. 


QUESTIONS PRESENTED 


1. "Whether the Board’s finding that so-called 
salaries paid to the petitioner during 1926, 1927, 
and 1928, by several American corporations were 
not paid to him for services rendered without the 
United States is supported by any substantial 
evidence. 

2. Whether losses sustained in gambling transac¬ 
tions at Monte Carlo during 1925, 1926, and 1927, 
are deductible as losses incurred in transactions 
entered into for profit within the meaning of Sec¬ 
tion 214 (a) (5) of the Revenue Act of 1926. 

STATUTES INVOLVED 

The applicable statutes involved are set forth in 
the Appendix, infra, pp. 21-25. 

STATEMENT 


The material portion of the findings of fact of 
the Board of Tax Appeals was in substance as fol¬ 
lows: 

The petitioner is a eitizen of the United States 
who has resided in France for about eighteen years. 
During 1926,1927, and 1928, he resided in the Prin¬ 
cipality of Monaco in France, and made only one 
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visit to the United States which lasted for a period 
of about two weeks (R. 30). 

During each of the years in question the peti¬ 
tioner received salaries of $12,500, $17,500, and 
$7,500 from the Beaumont Investment Company^ 
the Dayton Securities Company, and the Commer¬ 
cial Investment Trust, Incorporated, respectively, 
which are domestic corporations. He received a 
salary of $5,000 from the Beaumont Investment 
Trust during 1926, and a salary of $10,000 from 
that Trust in 1927 and 1928. The latter is a Massa¬ 
chusetts Trust which for Federal tax purposes is 

i 

treated as a corporation. The aggregate salaries 
received were $47,500 for 1927 and 1928, and 
$42,500 for 1926 (R. 30). 

During the years 1926 to 1928, inclusive, the peti¬ 
tioner was president of the Beaumont Investment 

• - - _ i >. 

Company, the Beaumont Investment Trust, and 
the Dayton Securities Company and owned all of 
the capital stock of the two former companies. He 
acquired all of the stock of the Dayton Securities 
Company in 1928 (R. 30). 

The Commercial Investment Trust, Incorpo¬ 


rated, is a subsidiary of the Commercial Invest¬ 
ment Trust Corporation, a financing company 
with offices at New York. The petitioner was vice 
president and minority stockholder of that com¬ 
pany and its representative in France (R. 3tL). 

The income-tax returns of the Beaumont Invest- 
ment Company, the Dayton Securities Company, 
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and the Beaumont Investment Trust show the fol¬ 
lowing (R. 31): 


Beaumont Investment Company: 

Income from dividends. $205,226.94 

Income from interest- .. 24,907.29 

Income from sale of assets... 12,861.34 

Net taxable income... 19,810.47 

Net assets.... 2,924,891.66 

Dayton Securities Company: 

Income from dividends... 202,781.25 

Income from interest. .. 22,797.29 

Income from sale of assets.. 

Net taxable income. 

Net assets. 3,552,636.16 

Beaumont Investment Trust: 

Income from dividends. 200,097.88 

. Income from interest..... 5,119.61 

Income from sale of assets.... 

Net taxable income. 

Net assets.I 2,289,902.25 



$2,954,731.81 

265,584.70 

36,651.65 

89,363.63 

96,584.70 

3,681,723.75 

241,477.00 

17,960.79 


6,297.38 

2,416,301.63 


$208,556.29 

59,126.34 

137,505.21 

181,201.88 

3,297,370.28 

262,426.52 
52,92a 50 
2,036.96 
27,548.19 
3,838,049.53 

135,185.00 
20,584.16 
254.61 


2,364,203.93 


The petitioner did not report the salaries in 
question in his individual income tax returns for 
1926,1927, and 1928 for the reason that he claimed 
they were exempt as income earned without the 
United States. In his audit of the returns the 
Commissioner treated the amounts as taxable in¬ 
come but allowed them to be regarded as earned in¬ 
come for the purpose of computing the earned 
income credit (R. 31). 

In his returns for 1925, 1926, and 1927 the pe¬ 
titioner claimed deductions for certain alleged 
gambling losses in the amounts of $11,300, $9,000, 
and $9,804, representing the excess of losses over 
earnings for each year. These losses were in¬ 
curred at Monte Carlo at roulette and ehemin de 
fer. The petitioner kept a memorandum account 
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of them. The Commissioner disallowed these 
deductions (R. 33). I 

The Board held that the evidence did not show 
that the petitioner rendered any services in Prance 
for which he was paid by the four companies and 
hence that the salaries in question were not exempt 
as earned income from sources without the United 
States. It also held that the losses sustained in 
gambling transactions at Monte Carlo were not 
losses incurred in transactions entered into for 
profit and were not deductible. j 

On the basis of these and other adjustments not 
involved in the appeal, the Board determined 
deficiencies for 1925 to 1928, inclusive. 1 | 

i 

SUMMARY OF ARGUMENT 

In order to establish that amounts received from 
a corporation are exempt from tax under Section 
213 (b) (14) of the Revenue Act of 1926, iiyfra, and 
Section 116 (a) of the Revenue Act of 1928, infra, 
a taxpayer must show (1) that he resided. abroad 
for more than six months; (2) that he rendered 
services abroad to the corporation; and (3) that 
the amounts received represented a reasonable 
compensation for services rendered j abroad. 
Otherwise, the payments do not represent earned 

income (from sources without the United States) 

| 

as defined in Section 209 (a) (1) of the Revenue 

1 The deficiency for 1926 was increased over that originally 
asked for due to a clerical error in the original determination 
(R. 22-23). ; 
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Act of 1926, infra, and Section 31 (a) (1) of the 
Revenue Act of 1928, infra, and are not exempt 
under Section 213 (b) (14) and Section 116 (a), 
respectively. 

In this case the Board found that the taxpayer 
had failed to prove that the sums of $42,500, $47,500, 
$47,500, and $47,500, which he received during the 
years 1925,1926,1927, and 1928, respectively, from 
four American enterprises were paid to him for 
services rendered abroad and that the amounts rep¬ 
resented a reasonable compensation for services 
rendered abroad. These were determinations of 
fact and if supported by substantial evidence must 
stand. Phillips v. Commissioner, 283 U.S. 589. 

The record shows that the compensation was re¬ 
ceived from three American corporations and a 
trust treated as an American corporation for tax 
purposes. They were holding companies, holding 
American investments and engaged in little activ¬ 
ity. The record does not show what, if any busi¬ 
ness, they transacted in Monte Carlo where the 
taxpayer lived or what services he performed for 
them there. Hence the Board’s determination is 
supported by substantial evidence. 

The taxpayer’s contention that the Board could 
not consider whether the amounts paid were reason¬ 
able compensation for services rendered abroad be¬ 
cause the Commissioner originally challenged the 
deduction solely on the ground that no services were 
rendered abroad is unsound. He was required to 
prove all elements necessary to establish his case. 
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I 

I 

I 

I 

The Board’s determination that the taxpayer 
failed to prove that losses on gambling transactions 
at Monte Carlo were losses incurred in transitions 
entered into for profit within the meaning of Sec¬ 
tion 214 (a) (5) of the Revenue Act of 1926, infra, 
is likewise supported by the record. It cannot be 
assumed that such transactions are enterejd into 
for profit rather than for amusement, andi there 
was no proof on the point. 

Bureau r uling s making the deduction dependent 
upon the legality of the transaction alone, are in¬ 
consistent with the statute and not eontrjolling. 
The statute required that the transactions [be en¬ 
tered into for profit and the deduction for looses on 
them being challenged, the taxpayer was required 
to prove his right to the deductions. j 

ARGUMENT 

I 

i 

l 

! 

So-called salaries paid to the taxpayer by certain! Ameri¬ 
can corporations did not constitute earned income from 
sources without the United States and are not exempt 
from tax 

Section 213 (b) (14) of the Revenue Act of 1926, 
infra, provides in substance that a citizen residing 
abroad for more than six months during any tax¬ 
able year may exclude from gross income aihounts 
received from sources without the United States 

l 

which constitute earned income as defined ifi See- 


17836 — 3 : 
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tion 209, infra. That Section defines the term 
“earned income” (as applied to one receiving com¬ 
pensation from another) as follows: 

•Sec. 209. (a) For the purpose of this sec¬ 
tion— 

(1) The term “earned income” means 
wages, salaries, professional fees, and other 
amounts received as compensation for per¬ 
sonal services actually rendered, but does 
not include that part of the compensation 
derived by the taxpayer for personal serv¬ 
ices rendered by him to a corporation which 
represents a distribution of earnings or 
profits rather than a reasonable allowance as 
compensation for the personal services ac¬ 
tually rendered. * * * 

Sections 116 (a) and 31 (a) (1) of the Revenue 
Act of 1928, infra, are in substance the same as 
Section 213 (b) (14) and Section 209, infra. 

It is not disputed that the source of compensa¬ 
tion is determined by the place where the services 
are performed and not by the place of payment for 
the services. Section 119 (c) (3) of the Revenue 
Act of 1928, infra, so provides and the same inter¬ 
pretation has been made under the earlier statutes. 
Ingram v. Bowers, 47 F. (2d) 925 (S.D. N.Y.); 
Gr.C.M. 1405, VI-1 Cumulative Bulletin 58; I.T. 
2286, V-l Cumulative Bulletin 52; G.C.M. 9848, 
X-2 Cumulative Bulletin 178. See also Louis 
Roessel & Co. v. Commissioner, 2 B.T.A. 1141. 

It follows, therefore, that in order to establish 
that amounts are exempt from tax under Section 
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I 

"213 (b) (14) the taxpayer must established (1) that 
he resided abroad for the requisite time, (2) that 
he rendered services abroad and (3) that the 
amounts which he claims to be exempt represented 
a reasonable compensation for the services which 
he rendered abroad and not a distribution of 
^profits. 2 

The first requirement is not in issue here, the 
'Government having conceded that the taxpayer re¬ 
sided abroad for the requisite period. The Board 
based its denial of the exemption upon the ground 
that the taxpayer had not proved that the ^mounts 
constituted earned income from sources | without 

the United States. It stated that there!was no 

. 

proof of any specific services performed abroad for 
any of the companies, from which the alleged com¬ 
pensation was received, that three of the Corpora¬ 
tions were holding companies which engaged in lit¬ 
tle activity, that it was not improbable that the busi¬ 
ness which he carried on for them could have been 
transacted on his infrequent visits to the United 
States and hence that the evidence failed [to show 
that the amounts received represented earned in¬ 
come from sources without the United States. 

I 

The determination of the Board that the tax¬ 
payer had failed to prove both that he was paid the 
■■■ ■ " — 

• I 

2 Independently of these restrictions of the statute, the 
legislative history shows that Congress did not intend to 
benefit one in the taxpayer’s class. See H.Repi 1, 69th 
Cong., 1st Sess., p. 7; S.Rep. 52, 69th Cong., 1st Sess. pp. 
20-21. 
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amounts as compensation for services rendered 
abroad and that the amounts represented a reason¬ 
able compensation for the services rendered abroad, 
are determinations of fact. If supported by any 
substantial evidence they must stand. Phillips v. 
Commissioner, 283 U.S. 589; Kekaha Sugar Co. v. 
Burnet, 50 F. (2d) 322 (App.D.C.). 

"We submit that there is substantial evidence to 
support the Board’s determination. 

The vidence shows that the compensation in 
question was paid to the taxpayer by three Ameri¬ 
can corporations, the Dayton Securities Company, 
the Beaumont Investment Company, and the Com¬ 
mercial Investment Trust Corporation, and by one 
Massachusetts Trust, the Beaumont Investment 
Trust. He was president of Dayton Securities 
Company and Beaumont Investment Company 
which were merely holding companies. The address 
of each company was given on its tax return as c/o 
Registrar and Transfer Company, Wilmington, 
Delaware, the business of each was described as 
that of an investment corporation holding securi¬ 
ties of domestic corporation; their assets consisted 
of cash, accounts receivable, stocks of domestic cor¬ 
porations, and mortgages, and their income con¬ 
sisted of interest, dividends, and profits from sales. 
Petitioner owned all of stock of Beaumont Invest¬ 
ment Company during 1926 and 1928. At one 
time the Beaumont Investment Company owned all 
of the stock of Dayton Securities Company, but in 
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1928 the taxpayer acquired all of it. He was paid 
a salary of $17,500 per year by the Dayton Securi¬ 
ties Company and a salary of $12,500 per year by 
the Beaumont Investment Company (R. 51,54, 55- 
57). I 

The Beaumont Investment Trust is a Massachu¬ 
setts corporation, which for the purpose of Fed¬ 
eral taxation is treated as a domestic corporation. 
The address of the trust was given on the return 
ns 55 Avenue du Bois de Boulogne, Paris, France, 
with instructions to address all communication 
c/o Touche Niven & Co., accountants, 80 Maiden 
Bane, New York. It received the same kinds of 
income and held the same kind of investments as 
the two companies just mentioned except that it 
.also owned Federal and State securities. The 
petitioner owned all of the shares of the trust and 
was the only officer receiving a salary. He received 
$5,000 in 1926 and $10,000 in 1927 and 1928 (R. 51, 
.54,57-58). | 

The Commercial Investment Trust, Inc., is also 
a holding company, one of a group of affiliated cor¬ 
porations, the parent company being the Commer¬ 
cial Investment Trust Corporation, ehgaged in 
investment and commercial banking, petitioner 
was vice president and minority stockholder of the 
subsidiary and received a salary of $5,000 for each 
year (R. 51, 54, 58-59). | 

Thus the record substantiates the finding of the 
Board that three of the companies from;which the 
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taxpayer received the payments in dispute were 
American holding companies, the activities of which 
were very much restricted. There is no evidence 
in the record which shows why these corporations 
were engaged in business in Monte Carlo (where 
the taxpayer lived), or what services the taxpayer 
performed for them there. In view of this fact and 
of the improbability that these companies did any 
business in a place like Monte Carlo, the Board’s: 
action in rejecting the petitioner’s general state¬ 
ment that he rendered services for them there as 
evidence that the amounts received were paid for 
such services was justified. Cf. Corbett v. Burnet,. 
50 F. (2d) 492 (App. D.C.). 

As to the fourth corporation, the Commercial 
Investment Trust, Inc., which was somewhat more 
active, the taxpayer stated that that company 
transacted the same kind of business in France a& 

i 

in New York but in response to a further interro¬ 
gation asking him to state “in some detail” the na¬ 
ture of the services rendered, he replied merely 
that he was “acting in the capacity of their repre¬ 
sentative in France” (R. 49). Clearly, this was 
an evasion of the question which justified the 
Board in refusing to find that he rendered services 
in France for which the sum of $5,000 per year 
received represented a reasonable compensation. 

"We submit that in view of the nature of the cor¬ 
porations from which the amounts in dispute were 
received, the nature of their investments and in- 
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come and the absence of any information as to how 
much business they transacted in France, what 
services the petitioner performed there for them 
and how much time he devoted to such business, the 
Board’s determination that he had not sustained 
the burden of proving that the amounts in dispute 
represented earned income from sources without 
the United States is supported by substantial evi¬ 
dence and should be affirmed. | 

The petitioner seeks to escape this result by cer¬ 
tain arguments limiting the burden of proof which 
he had in the proceedings before the Board of Tax 
Appeals. In substance he claims that the Commis¬ 
sioner asserted in the deficiency letters that the sal¬ 
aries received were earned in the United States and 
not abroad and that since he (the petitioner) of- 
* fered evidence ten ding to show that he tendered 
some services to the corporation while abroad, it 
must be assumed that the total salaries were paid 

him for services rendered abroad, and he has sus- 

. 

tained the burden of proving that the salaries in 
question are exempt. 

We submit that the mere statement of this argu¬ 
ment should serve to refute it. 

The rule is that when the taxpayer appehls from 
the determination of the Commissioned to the 
Board or the District Court he has the burden of 
proving all of the elements necessary to establish 
his right to the deduction or exemption which the 
Commissioner has disallowed. Burnet v. Houston , 


j 
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283 TJ.S. 223; Wickwire v. Reinecke, 275 U.S. 101; 
Beinecke v. Spalding, 280 U.S. 227; Mughes > Estate 
v. Burnet, 65 F. (2d) 604 (App. D.C.) ; Jankowsky 
v. Commissioner, 56 F. (2d) 1006 (C.C.A. 10th). 
It was the Commissioner’s determination that the 
amount was not exempt (and not his reason for so 
holding) that was prima facie correct. 

In this case the Commissioner challenged the ex¬ 
emption of amounts which the petitioner omitted 
from his returns on the theory that they repre¬ 
sented earned income from sources without the 
United States. The substance of the Commis¬ 
sioner’s attack was that the amounts did not repre¬ 
sent earned income from sources outside the 
United States, as will be seen from the following 
statements in the deficiency letter relating to 1926 
and 1927 (R. 18, 20) : 

Salaries amounting to $40,000.00 received 
in 1926 from corporations operating in this 
country have been included in your 1926 
income. 

***** 

Salaries received by you from corpora¬ 
tions operating in this country are taxable 
to you even though you were residing 
abroad. You are advised that it is neces¬ 
sary that a taxpayer actually earn salaries 
in foreign countries when residing abroad 
in order that it may be exempt from income 
under Section 213 (b) (14) of the Revenue 
Act of 1926. 

***** 





The following salaries received by you in 
1927 from corporations operating in this 
country are taxable to you on your 1927 
return: * * *. 

The statement attached to the deficiency notice 
for 1928 contained the following statement (R. 27) : 

This office holds that the salaries indicated 
above are not exempt under section 116 (s) 
of the Revenue Act of 1928, and Solicitor’s 
Memorandum 5446, V-l, Cumulative Bulle¬ 
tin 49, for the reason that you—a citizen of 
the United States residing in France by 
choice, and not in connection vsfith your 
duties as an officer of the above corporation. 

These statements clearly gave the taxpayer suffi¬ 
cient notice that the Commissioner regarded the 
amounts as constituting something other than 
earned income from sources without tlje United 

States. The Commissioner was not called upon to 

• 

state whether he regarded them as earned income 
from sources within the United States dr as divi¬ 
dends and as a matter of fact did not characterize 

l 

them as either. Whether he was right |or wrong 
in permitting them to be considered as earned in¬ 
come in determining earned income credit (a credit 
which would not be allowable if amounts were ex¬ 
empt as earned income from sources without the 
United States) was not an issue before t,lie Board, 
and his error, if any, could not have the effect of 
preventing the Board from considering whether 
the amounts claimed to be exempt represented a 
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reasonable compensation for services rendered 
abroad. To assert that the taxpayer was not re¬ 
quired to prove what kind of services he rendered 
abroad is to ignore the requirement of the statute 
that the exemption is for compensation earned 
abroad and that the compensation exempted must 
be reasonable for the services rendered abroad; not 
merely reasonable for services rendered elsewhere. 

Proof of that fact was as necessary to the tax¬ 
payer’s ease as it is for a corporation claiming a de¬ 
duction for salaries to prove that the amount paid 
is reasonable for services rendered. Botany Mills 
v. United States, 278 U.S. 282; Marble <& Shattuck 
Chair Co. v. Commissioner, 39 F. (2d) 393 (C.C.A. 
6th) ; Amr-Plus Storage B. Co. v. Commissioner, 35 
F. (2d) 167 (C.C.A. 7th). 

The taxpayer’s contention that the Board could 
not consider whether the salary was reasonable for 
services rendered abroad because the Commissioner 
originally considered that no services were ren¬ 
dered abroad, is soinewhat similar to an argument 
which this Court rejected in Christopher v. Burnet, 
55 F. (2d) 527. It was there argued that the Board 
could not direct that an amount be treated as an 
ordinary dividend, where the dispute originally 
raised the question whether it was a liquidating 
dividend. But the Court held that the taxability of 
the amount was in issue and the Board was required 
to determine the correct deficiency. 

So in this case, the exemption was challenged and 
it was necessary for the taxpayer to prove all ele- 
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ments necessary to establish his right to the exemp¬ 
tion. An exemption is never assumed; it must be 
proved. Heiner v. Colonial Trust Co.,\ 275 U.S. 
232; Cornell v. Coyne, 192 U.S. 418. I 

Our analysis of the evidence has shown that the 
deposition of the taxpayer was in conflicjt with ad- 
mitted facts and lacking in evidence tending to 
show the nature and value of the services rendered 
so there is no room for the application of the rule 
invoked by the taxpayer that the Board, must ac¬ 
cept uncontradicted testimony, even if the rule ap¬ 
plied generally, which we deny. Most of the cases 

i 

cited by the taxpayer relate to the Board’s right to 
reject opinion testimony and the weight of recent 
authority supports the view that the Board may re¬ 
ject such testimony. Gloyd v. Commissioner, 63 F. 
(2d) 649 (C.C.A. 8th) ; Bourne v. Commissioner, 62 
F. (2d) 648 (C.C.A. 4th) ; Adams v. Commissioner, 
65 F. (2d) 262 (C.C.A. 5th), certiorari denied 
October 9,1933; Fidelity Title dc Trust Co. v. Com¬ 
missioner, 64 F. (2d) 52 (C.C.A. 3d); tjucasville 
Mfg. Co. v. Commisisoner, 55 F. (2d) 893 (C.C.A. 
2d), certiorari denied, 286 U.S. 545; Grand Rapids 
Store Equipment Corp. v. Commissioner, 59 F. (2d) 
914 (C.C.A. 6th); Keystone Steel & Wire Co. v. 
Commissioner , 62 F. (2d) 458 (C.C.A. 7th). On 
October 9, 1933, the Supreme Court denied certi¬ 
orari in the Gloyd and Bourne cases in jwhieh the 
petitions for writs of certiorari raised this question 
directly. 
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The taxpayer, having failed to prove that the 
amounts received were a reasonable compensation 
for services rendered abroad, is not entitled to the 
exemption of the amounts from gross income. 

n 


Losses sustained by the taxpayer on gambling transac¬ 
tions in Monte Carlo were not transactions entered into 
for profit and hence are not deductible under section 
214 (a) (5) of the Revenue Act of 1926 


The taxpayer sustained certain losses in certain 
gambling transactions during 1925,1926, and 1927. 
The Commissioner disallowed the deduction on the 
ground of lack of proof of the amount of such 
losses. The Board found that evidence of the 
amount of losses was satisfactory but held that they 
were not deductible since they were not “incurred 
in a transaction entered into for profit” as required 
by Section 214 (a) (5) of the Bevenue Act of 1926. 

The language of the statute is unambigous and 
the courts have held that in order to establish a de¬ 


deductible loss under this provision, the taxpayer 


must prove that the transaction in which it was in¬ 
curred was entered into for profit. Heiner v. Tin¬ 
die, 276 U.S. 582; Goldsborough v. Burnet, 46 F. 



(2d) 432 (C.C.A. 4th) ; Be Ford v. Commissioner, 
29 F. (2d) 532 (C.C.A. 1st); Stephenson v. Com¬ 
missioner, 43 F. (2d) 348 (C.C.A. 8th); CarnricJc v. 


Commissioner, 21 B.T.A. 12. There is no presump¬ 
tion that a transaction is entered into for profit. 


Dresser v. United States, 55 F. (2d) 499 (C.Cls.). 
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We submit that the Board of Tax Appeals cor¬ 
rectly held that it cannot be assumed that every 
gambling transaction is entered into for profit. It 
may be entered into merely for amusement or recre¬ 
ation, so that the issue is one of fact. See Frey v. 
Commissioner, 1 B.T.A. 338, acquiesced in, X-2 
Cumulative Bulletin 25. The record in this case 
showed merely that the taxpayer was a man of 
wealth, residing abroad at gambling and pleasure 
resorts apparently from choice. He was net a pro¬ 
fessional gambler and was not dependent ijpon the 
success of his gambling ventures for a livelihood. 

In that state of the record the Board was justified 
in finding that the taxpayer had failed to sustain 

the burden of proving that the transactions were 

1 

entered into for profit and in disallowing the losses 
claimed. 

We concede that in several Internal Revenue 
Bureau rulings the Commissioner took the view 


that deductions for gambling losses was depend¬ 
ent upon whether such losses were legal or illegal in 
the locality where the transactions occurred. See 
for example S.M. 2680, HI-2 Cumulative Bulletin 
110; I.T. 1865, II-2 Cumulative Bulletin 125. But 
the Commissioner cannot by rule or regulation 
change the law {Morrill v. Jones, 106 TJ1.S. 466; 
Riverdaie Coop. Creamery Ass’n v. Commissioner, 
48 F. (2d) 711), and the law requires that a trans¬ 
action be entered into for profit before 4 loss is 
to be deductible. The Bureau now holds that only 
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losses in gambling transactions entered into for 
profit are deductible. G.C.M. 10873, XI-2 
Cumulative Bulletin 85. 

' The taxpayer claims that the only issue raised 
by the pleadings was the amount of the loss. This 
argument, as the argument relating to the exemp¬ 
tion of income, loses sight of the fact that it was 
the Co mmi ssioner’s determination that the loss was 
not deductible (and not his reason for so deciding) 
that was prima facie correct and that the burden 
was upon the taxpayer to establish all the elements 
necessary to prove that he was entitled to the de¬ 
duction which the Commissioner disallowed. The 
plain language of the statute required him to estab¬ 
lish that the loss was incurred in a transaction en¬ 
tered into for profit, and the Board having the 
issue of the deduction before it had the right to 
determine whether the facts submitted in regard 
to it met that requirement. 

CONCLUSION 

The decision of the Board of Tax Appeals 
should be affirmed. 

Respectfully submitted. 

Sewall Key, 

Helen R. Cajrloss, 

Special Assistants to the Attorney General. 

October 1933. 
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APPENDIX 

e 

Statutes Involved j 

REVENUE ACT OF 1926, C. 27, 44 STAT. 9 

Sec. 209. (a) For the purposes of this section— 
(1) The term “earned income” means wages, sal¬ 
aries, professional fees, and other amourtts received 
as compensation for personal services actually ren¬ 
dered, but does not include that part df the com¬ 
pensation derived by the taxpayer for personal 
services rendered by him to a corporation which 
represents a distribution of earnings or profits 
rather than a reasonable allowance as compensation 
for the personal services actually rendered. In 
the case of a taxpayer engaged in a trade or busi¬ 
ness in which both personal services and capital 
are material income producing factors^ a reason¬ 
able allowance as compensation for the personal 
services actually rendered by the taxpayer, not in 
excess of 20 per centum of his share of the net 
profits of such trade or business, shall be considered 
as earned income (TJ.S.C.App., Title 26, Sec. 940). 

Sec. 213. For the purpose of this title, except as 
otherwise provided in section 233— j 

(a) The term “gross income” includes gains, 
profits, and income derived from salaries, wages, 
or compensation for personal service *j * * of 
whatever kind and in whatever form pajid, or from 
professions, vocations, trades, businesses, com¬ 
merce, or sales, or dealings in property, whether 
real or personal, growing out of the ownership or 
use of or interest in such property; also [from inter¬ 
est, rent, dividends, securities, or the transaction 

( 21 ) 
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of any business carried on for gain or profit, or 
gains or profits and income derived from any 
source whatever. The« amount of. all such items 
shall be included in the gross income for the tax¬ 
able year in which received by the taxpayer, unless, 
under methods of accounting permitted under sub¬ 
division (b) of section 212, any such amounts are 
to be properly accounted for as of a different 
period. 

(b) The term “gross income” does not include 

the following items, which shall be exempt from 

taxation under this title: 

* * * * * 

(14) In the case of an individual citizen of the 
United States, a bona fide nonresident of the 
United States for more than six months during the 
taxable year, amounts received from sources with¬ 
out the United States if such amounts constitute 
earned income as defined in section 209; but such 
individual shall not be allowed as a deduction from 
his gross income any deductions properly allocable 
to or chargeable against amounts excluded from 
gross income under this paragraph. 

(U.S.C. App., Title 26, Sec. 954.) 

Sec. 214. (a) In computing net income there shall 

be allowed as deductions: 

***** 

(5) Losses sustained during the taxable year and 
not compensated for by insurance or otherwise, if 
incurred in any transaction entered into for profit, 
though not connected with the trade or business; 
but in the case of a nonresident alien individual 
only if the profit, if such transaction had resulted 
in a profit, would be taxable under this title. No 
deduction shall be allowed under this paragraph for 
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any loss claimed to have been sustained in any 
sale or other disposition of shares of stock or secur¬ 
ities where it appears that within thirty days before 
or after the date of such sale or other disposition 
the taxpayer has acquired (otherwise than by be¬ 
quest or inheritance) or has entered into a contract 
or option to acquire substantially identical prop¬ 
erty, and the property so acquired is held by the 
taxpayer for any period after such sale jor other 
disposition. If such acquisition or the contract or 
option to acquire is to the extent of parti only of 
substantially identical property, then only - a pro¬ 
portionate part of the loss shall be disjallowed; 
* * * (U.S.C. App., Title 26, Sec. 955) \ 

REVENUE ACT OF 1928, C, 852, 45 STAT. ^91 

Sec. 22. Gross Income. 

(a) General definition .—“Gross income” in¬ 
cludes gains, profits, and income derived from sal¬ 
aries, wages, or compensation for personal service, 
of whatever kind and in whatever form paid, or 
from professions, vocations, trades, bujsinesses, 
commerce, or sales, or dealings in property, 
whether real or personal, growing out of thje owner¬ 
ship or use of or interest in such property; also 
from interest, rent, dividends, securities!, or the 
transaction of any business carried on for gain or 
profit, or gains or profits and income derived from 
any source whatever, 

(b) Exclusions from gross income .— | 

* * * * * -X- 

(9) Miscellaneous Items. —The following 
items, to the extent provided in section 116: 

Earned income from sources without the United 
States; 




' 
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Salaries of certain Territorial employees; 

The income of foreign governments; 

Income of States, municipalities, and other polit¬ 
ical subdivisions; 

Reeipts of shipowners’ mutual protection and 
indemnity associations; 

Dividends from China Trade Act corporations. 

Sec. 31. Earned Income Credit. 

(a) Definitions .—For the purposes of this 
section— 

(1) “Earned income” means wages, salaries, 
professional fees, and other amounts received as 
compensation for personal services actually ren¬ 
dered, but does not include that part of the com¬ 
pensation derived by the taxpayer for personal 
services rendered by him to a corporation which 
represents a distribution of earnings or profits 
rather than a reasonable allowance as compensation 
for the personal services actually rendered. In the 
ease of a taxpayer engaged in a trade or business 
in which both personal services and capital are ma¬ 
terial income-producing factors, a reasonable allow¬ 
ance as compensation for the personal services ac¬ 
tually rendered by the taxpayer, not in excess of 
20 per centum of his share of the net profits of such 
trade or business, shall be considered as earned 
income. 

Sec. 116. Exclusions From Gross Income. 

In addition to the items specified in section 22 
(b), the following items shall not be included in 
gross income and shall be exempt from taxation 
under this title: 

(a) Earned income from sources without 
United States .—In the case of an individual citi¬ 
zen of the United States, a bona fide nonresident of 


* 
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the United States for more than six monthjs during 
the taxable year, amounts received from sources 
without the United States if such amoujnts con¬ 
stitute earned income as defined in section 31; but 
such individual shall not be allowed as a deduction 
from his gross income any deductions properly al¬ 
locable to or chargeable against amounts (excluded 
from gross income under this subsection. 

Sec. 119. Income From Sources Within United 
States. . • j 

(c) Gross income from sources without United 
States .—The following items of gross income shall 
be treated as income from sources without the 
United States: 

* * * * * 

(3) Compensation for labor or persona} services 
performed without the United States; !* * *. 
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